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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 


1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


WILLIAM E. DOYLE, Judge 


SECOND SUPPLEMENTAL AND FINAL JUDGMENT 


Heretofore on July 28, 1967, this Court entered a Supplemental 
Judgment and Order in connection with this case. In that Supple- 
mental Judgment and Order the Court stated in the final para- 


graph on page two thereof, as follows: 


“There remains a dispute concerning Johnstown audit adjust- 
ments between the months of June, 1963 and July, 1964. If agree- 
ment [regarding this disputed amount] is reached within twenty 
days, a supplemental judgment will be entered.” 


The Court, by this Second Supplemental and Final Judgment, 
and after a full consideration of the file in this case, and after a 
review of the Court of Appeals’ Opinion with respect to the man- 
datory injunction, now wishes to delete this above set out para- 


graph from its previous Supplemental Judgment and Order. This 


Court, after reconsideration now feels that the applicable regula- 
tion herein involved contemplates the entry of a judgment for a 
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full amount owing as set forth in the Market Administrator’s 
Affidavits. Any residual question for the liability for the sums 


assessed to the Browns, doing business as Gem Dairy, must proper- 
ly be determined administratively before this Court could justifia- 
bly review it. 


The Court should further state at this junction that its previous 


insertion of the paragraph regarding the Johnstown audit adjust- 
ments, above set out, and included in its previous judgment and 
order has resulted in the Court’s assertion of a lesser net amount, 


ie., $28,890.92, as the sum owing to the Market Administrator 


by the Browns. This lesser figure resulted when the disputed 


amount of $3,729.68 was deducted from the affidavit stated sum 
of $32,620.60 before the Court entered the judgment amount as 
shown in its previous order. 


Accordingly, for purposes of utmost clarity, this Court now 
enters this Second Supplemental and Final Judgment as follows: 
It is ORDERED, ADJUDGED and DECREED: 


1, That the defendants Fred A. Brown and Jennie B. Brown, 


their agents, employees, successors, assigns and all persons in 


active concert or participation with them, be and hereby are 
further directed and commanded to comply with all of the terms 
and provisions of the Agricultural Marketing Agreement Act of 


1987, as amended (7 U.S.C. 601, et seq.), and of Order No, 187 
(7 CFR Part 1137) which regulates the handling of milk in the 
Eastern Colorado Marketing Area, and particularly: 


(a) The defendants shall forthwith pay over to the Market 
Administrator the amount of the prior judgment, $13,066.39. 


(b) In addition to the amounts in the said prior judgment 
in this action, to pay forthwith to the Market Administrator for 
and on behalf of the producer-settlement fund pursuant to the 
provisions of Order No. 137 the further sum of $32,620.60, being 


additional unpaid obligations due by the defendants pursuant to 
the provisions of said Milk Marketing Order No. 137 for periods 


subsequent to those covered by said prior judgment to and includ- 
ing July 11, 1967, and that plaintiff have judgment therefor. 


(c) To pay all future obligations due by them pursuant to 


the provisions of said Order No. 187 as they currently become 
due each month beginning July 12, 1967. 
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2. That the said defendants, their agents, employees, succes- 


sors, assigns and all persons in active concert or participation 
with them, be and they hereby are permanently enjoined from 
handling milk in violation of the terms and provisions of said 


Act and said Order No. 137, as it is now in effect and as it may 
subsequently be amended. 
8. That the Court hereby retains jurisdiction of this matter 


for the purpose of entering such further orders and judgments 
as may be necessary in order to give full relief herein. 
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(No. 11,548) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided December 4, 1967. 


Proceeding vacated and dismissed—Regulations § 203.11 


Where neither current economic conditions nor any other circumstances 
now existing require continuation of this proceeding it is vacated and 
dismissed in conformity with § 203.11 of the regulations. 


J. Robert Franks for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on September 9, 1966 (25 
A.D. 1109), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 1968, 
unless modified or extended by further order before the latter date. 


By a petition filed on October 20, 1967, the respondent request- 
ed that the rate order in this proceeding be vacated and the pro- 
ceeding dismissed in conformity with § 203.11 of the statements 
of general policy under the Packers and Stockyards Act (9 CFR 
203.11). Notice of the petition and its contents was published in 
the Federal Register on November 1, 1967 (32 F.R. 15126), and, 
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although interested persons were afforded an opportunity to file 
written data, views, comments, or arguments with respect to the 
petition, no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory, nor 
any other circumstances now existing require the continuation of 
this proceeding. Therefore, the Administration recommended that 
respondent’s petition be granted and the orders now in effect in 
this proceeding be vacated and the proceeding be dismissed: Pro- 
vided, however, That such dismissal will not preclude the institu- 
tion of another rate proceeding in the future against respondent 


if the Administration deems such a proceeding warranted under 
the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondent on October 20, 1967, is granted, and 
the basic order and any other order in effect as of the effective 
date of this order are hereby vacated and this proceeding is here- 
by dismissed without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 
cedure with respect to changes in respondent’s rates and charges, 
it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 11,549) 


In re WHITEHALL PACKING Co., INC. P&S Docket No. 3890. De- 
cided December 4, 1967. 


Packer—Improper operation of scales—Cease and desist—Consent 


Respondent is ordered to cease and desist from weighing livestock or live- 
stock carcasses at other than true and correct weights, issuing ac- 
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countings and paying sellers on basis of such incorrect weights and 
failing to operate scales in accordance with the regulations and is 
ordered to keep records that fully disclose all transactions in its business 
under the act. 


Ronald D. Cipolla for complainant. 
Peter G. Pappas, of Johns, Pappas, Flaherty & Harman, La Crosse, 
Wis., for respondent. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 31, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On September 21, 1967, respondent filed an answer in which 
it admitted the jurisdictional allegations of the complaint, denied 
the remaining allegations thereof, set forth certain affirmative 
defenses, and requested an oral hearing. Accordingly, an oral 
hearing in this matter was scheduled to begin on October 31, 1967, 
in La Crosse, Wisconsin, before Mr. Benjamin M. Holstein, Of- 
fice of Hearing Examiners, United States Department of Agricul- 
ture. The complainant was represented by Ronald D. Cipolla, Of- 
fice of the General Counsel, United States Department of Agri- 
culture, Washington, D. C. 20250. Peter G. Pappas of Johns, Pap- 
pas, Flaherty & Harman, Attorneys at Law, La Crosse, Wisconsin 
54601, represented respondent. During a prehearing conference, 
the parties entered into an agreement concerning the matter. The 
agreement, which was read into the record, states: “that the 
parties agree that the Secretary of Agriculture has not adjudged 
respondent to be in violation of the Act or the regulations, but 
that for the purposes of this proceeding and for such purposes 
only, respondent hereby amends its answer to the complaint filed 
in this proceeding. .. .” In its amended answer, respondent admits 
the jurisdictional allegations of the complaint; neither admits nor 
denies the remaining allegations and “specifically states that it 
did not intend to nor does it intend to violate the Act or the regula- 
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tions”; waives oral hearing and the report of the Hearing Ex- 
aminer ; and, for the purposes of this proceeding only, consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the complaint 
as the findings of fact and conclusions of the Secretary of Agricul- 
ture, such order to become effective on the first day after service 
upon respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Whitehall Packing Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Whitehall, Wisconsin. 


(b) Respondent is now, and at all times material herein 
was, engaged in the business of buying livestock in commerce for 
purposes of slaughter and of manufacturing and preparing meats 
and meat food products for sale or shipment in commerce. 


(c) Respondent is now, and at all times material herein 


was, a packer within the meaning and subject to the provisions 
of the Act. 


2. Respondent, in 19 specified transactions and in divers similar 
transactions during the period from on or about November 1, 
1966, through on or about February 16, 1967, in connection with 


purchases of livestock by respondent in commerce on a grade and 
dressed weight basis, (1) weighed livestock carcasses or parts of 
said carcasses, before cooling, at less than their true and correct 
weights; (2) issued accountings to the sellers of the livestock on 
the basis of dressed weights obtained by the deduction of two 
per cent from said incorrect weights of the livestock carcasses 
or parts of said carcasses; and (3) paid the sellers for the live- 
stock on the basis of such false weights. 


8. Respondent, in connection with the transactions referred to 
in Finding of Fact 2 herein, failed to keep such accounts and 
records as fully and correctly disclosed all transactions involved 
in its business, in that respondent prepared, and made a part of 
respondent’s accounts and records, accountings, kill sheets, and 
inventory sheets showing false weights for the livestock carcasses 
or part of said carcasses as specified in said Finding of Fact. 


4. Respondent, during the period from on or about November 
1, 1966, through on or about February 16, 1967, in connection 
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with the weighing of livestock carcasses or parts of said carcasses, 
before cooling, which were derived from livestock which respond- 
ent purchased in commerce on a grade and dressed weight basis, 
failed to operate its monorail scale in such manner as to insure 
accurate weights, in that respondent weighed such livestock car- 
casses or parts of said carcasses when the poise on the tare bar 
of said scale was set in such a position as to result in the deduc- 
tion from the gross weight of tare weight in excess of the actual 
tare weight. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)), and sections 201.55 and 201.78 of the regulations (9 
CFR 201.55, 201.78). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192 (a) ), and section 201.78 of the regulations (9 CFR 201.78). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) weighing livestock, livestock carcasses, or parts of live- 
stock carcasses at other than their true and correct weights as- 
certained in accordance with the weighing regulations under the 


Act; (2) issuing accountings to the sellers of livestock, livestock 
carcasses, or parts of livestock carcasses on the basis of weights 
other than the true and correct weights of said livestock, live- 
stock carcasses, or parts of said carcasses; (3) paying the sellers 
of livestock, livestock carcasses, or parts of livestock carcasses 
on the basis of weights other than the true and correct weights of 
said livestock, livestock carcasses, or parts of said carcasses; and 
(4) failing to operate livestock or monorail scales in accordance 
with the regulations under the Act. 
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Respondent shall continue to keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions in- 
volved in its business under the Act. 


Copies hereof shall be served upon the parties and this order 
shall become effective upon the first day after service hereof upon 
the respondent. 


(No. 11,550) 


In re Morris CRAIN. P&S Docket No. 3915. Decided December 6, 
1967. 


Failure to pay—Records—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce, is ordered to 


keep adequate records and is suspended as a registrant under the act 
for a period of 80 days and thereafter until no longer insolvent. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 31, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 


ing that the financial condition of respondent failed to meet the 


requirements of the Act and that respondent violated the Act 
and the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 


referred to as the regulations. 
Respondent filed an answer on November 24, 1967, in which he 


admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings and conclusions, for 


the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 


order consented to by respondent be issued. 


MORRIS CRAIN 1251 
Cite as 26 A.D. 1250 


FINDINGS OF FACT 
1. (a) Morris Crain, hereinafter referred to as the respondent, 
is an individual whose address is 414 Pleasantwood Drive, Dan- 
ville, Kentucky. 
(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. As 


of September 18, 1967, respondent had current liabilities totaling 
$116,026.56 and current assets totaling $14,370.70, resulting in an 
excess of current liabilities over current assets of $101,655.86. 


8. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth below, 


purchased livestock in commerce and failed to pay the full pur- 
chase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price At 
1967 

August 9 23 $ 2,882.49 Farmers Stockyards Co., Ine. 
Mt. Sterling, Kentucky 

August 11 178 33,472.15 Garrard County Stockyards Co. 
Lancaster, Kentucky 

August 12 320 62,027.53 Madison Sales Company 
Richmond, Kentucky 

August 12 18 2,057.72 Taylor County Stock Yards 
Campbellsville, Kentucky 

August 15 56 4,044.27 Farmers Live Stock Market 


London, Kentucky 


(b) As of the date of the issuance of the complaint respond- 
ent had paid Madison Sales Company $18,881.08, leaving 
$43,146.45 unpaid on the $62,027.53 purchase transaction described 


in subparagraph (a) above. 


(c) As of the date of the issuance of the complaint respond- 
ent had paid Garrard County Stockyards Company $1,708.47, 
leaving $31,763.68 unpaid on the $33,472.15 purchase transaction 


described in subparagraph (a) above. 


4, Respondent, during the period from January 1, 1967, to 
September 18, 1967, failed to keep and maintain a currently post- 
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expenses and net worth. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 218(a)) and section 201,48(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business under the Act, including a currently posted 


general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 


strates that he is no longer insolvent, When the 30-day period has 


expired and respondent has demonstrated that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,551) 


In re DETTMANN WHOLESALE MEAT CoMPANY, INC. P&S Docket 
No. 3941. Decided December 11, 1967. 


Packer—Failure to pay—Cease and desist—Consent 


DETTMANN WHOLESALE MEAT CO., INC. 1253 
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Respondent is ordered to cease and desist from failing to pay, when due, 


the full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in purported payment of such livestock. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint and Notice of Hearing filed on Dec. 11, 1967 by the Packers 
and Stockyards Administration, United States Department of 


Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on Dec. 11, 1967 in which it ad- 
mits the jurisdictional allegations of the complaint, neither admits 


nor denies the remaining allegations, waives oral hearing and the 


report of the Hearing Examiner and consents to the issuance of a 
specified order, with findings and conclusions, for the purpose of 
this proceeding only, based on the allegations contained in the 


complaint. Complainant has recommended that the order consent- 
ed to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Dettmann Wholesale Meat Company, Inc., hereinafter 


referred to as the respondent, is a corporation with its principal 
place of business located at 2223 North Port Avenue, Corpus 


Christi, Texas. 

(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of 


the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon 
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which they were drawn because respondent did not have sufficient 


funds on deposit in the account upon which such checks were 
drawn. 


Date of Date of Head Purchased Amount of 
Purchase Check No. of From Check 
1967 1967 

April 22 May 8 51 Community Sale Yard $7,793.85 
Edinburg, Texas 

April 29 May 12 25 Community Sale Yard 8,639.05 
Edinburg, Texas 

June 13 June 20 52 South Texas Auction and 6,379.28 


Commission Company 
Alice,Texas 

June 21 June 20 65 Hebbronville Auction and 8,583.58 
Commission Company 
Hebbronville, Texas 

June 27 July 5 5 South Texas Auction and 553.97 
Commission Company 
Alice, Texas 


June 29 July 12 23 Karnes County Livestock 3,223.33 
Exchange 
Kenedy, Texas 
July 6 July 19 22 - wa oy 2,860.43 
July 11 July 18 62 South Texas Auction and 6,658.05 


Commission Company 
Alice, Texas 
July 12 July 12 53 Hebbronville Auction and 6,346.54 
Commission Company 
Hebbronville, Texas 


July 19 July 18 64 Z = i 6,918.47 


3. Respondent, in connection with the transactions set forth in 
Finding of Fact 2 above, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


4. (a) Respondent, in connection with its operations as a pack- 
er, on or about May 24, 1967, purchased 20 head of livestock from 
Paul W. Treptow, Beeville, Texas, for a total purchase price of 
$3,005.71, and failed to pay the full purchase price of such live- 
stock. 


(b) As of the date of the issuance of the Complaint and 
Notice of Hearing, there remains unpaid by the respondent a total 
of $1,655.71 for the livestock purchase of May 24, 1967, as set 
forth in subparagraph (a) above. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in unfair practices in commerce in viola- 


tion of section 202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has engaged in unfair practices in commerce 
in violation of section 202(a) of the Act, supra, and section 


201.48 (b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from (1) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and (2) issuing checks or drafts 
in payment for livestock purchased in commerce without main- 
taining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks or drafts when presented for 


payment. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,552) 


In re MT. VERNON MEAT COMPANY, INC. P&S Docket No. 3917. 
Decided December 11, 1967. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Complaint 
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filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, on November 1, 1967, charges respondent with 
various violations of the Act and the regulations. In an answer 
filed on November 24, 1967, respondent admits the jurisdictional 
allegations in the complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consents 
to the issuance of a specified order with findings of fact and 
conclusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondent to cease and desist from the practices complained of 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Mt. Vernon Meat Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Mt. Vernon, Washington. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. The following named stockyards are now, and at all times 
material herein were, posted stockyards subject to the provisions 
of the Act: 


Name of Stockyard Location 
Britton Brothers 
Snohomish Auction Market Snohomish, Washington 
Britton Bros. 
Snohomish Auction Market—West Barn ; Snohomish, Washington 
Marysville Livestock Auction, Inc. Marysville, Washington 
Burlington Sales Pavilion, Inc. Burlington, Washington 
Auburn Livestock, Inc. Auburn, Washington 


3. Respondent, on or about the dates and in the transactions 
set forth below and at divers other times during the period from 
April 1 through August 31, 1967, purchased livestock in commerce 
for slaughter purposes and failed to pay, when due, the purchase 
price of such livestock. 
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Date Stockyard No. of Head and Amount 
of At Which Species of of 
Purchase Purchased Livestock Purchased Purchase 

(1967) 
April 28 Burlington Sales 4 cattle $1,175.57 
Pavilion, Inc. 6 calves 
May 1 Britton Brothers 13 cows 2,949.54 
Snohomish Auction Market 
May 2 Marysville Livestock 22 calves 3,615.59 
Auction, Inc. 9 cattle 
May 4 Britton Bros. 2 calves 1,710.06 
Snohomish Auction Market 8 cattle 
—West Barn 
May 9 Marysville Livestock 4 cattle 3,448.72 
Auction, Inc. 80 calves 
May 10 Auburn Livestock Inc. 3 cattle 2,074.99 
18 calves 
May 11 Britton Bros. 2 cattle 710.70 
Snohomish Auction Market 4 calves 
—West Barn 
May 17 Auburn Livestock Inc. 10 cattle 2,681.22 
10 calves 
May 19 Burlington Sales 2 cattle 458.26 
Pavilion, Inc. 2 calves 
May 25 Britton Bros. 2 cattle 377.59 
Snohomish Auction Market 1 calf 
—West Barn 
May 29 Britton Brothers 10 cattle 1,870.98 
Snohomish Auction Market 3 calves 
June 9 Burlington Sales 3 cattle 1,451.43 
Pavilion, Inc. 13 calves 
1 lamb 
June 12 Britton Brothers 13 cattle 2,813.39 
Snohomish Auction Market 1 calf 
June 13 Marysville Livestock 18 cattle 4,618.96 
Auction, Inc. 15 calves 
July 27 Britton Bros. 12 cattle 2,314.91 
Snohomish Auction Market 5 calves 
—West Barn 
August 3 Britton Bros. 8 cattle 1,481.58 
Snohomish Auction Market 4 calves 
—West Barn 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
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192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,553) 


In re MILLER PACKING COMPANY, INC. P&S Docket No. 3916. 
Decided December 12, 1967. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Jerome S. Ducrest for complainant. 
Gerald M. Hahn, of Oseran and Hahn, Kent, Washington, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, on November 1, 1967, charges respondent with 
various violations of the Act and the regulations. In an answer 
filed on December 4, 1967, respondent admits the jurisdictional 
allegations of the Complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consents 
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to the issuance of a specified order with findings of fact and 
conclusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondent to cease and desist from the practices complained of 
in the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Miller Packing Company, Inc., hereinafter referred to 
as respondent, is a corporation with its principal place of business 
located at Renton, Washington. 


(b) Respondent is, and at ali times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. The following named stockyards are now and were at all 
times material herein posted stockyards subject to the provisions 
of the Act: 


Name of Stockyard Location 
Britton Bros. Snohomish, Washington 
Snohomish Auction Market—West Barn 
Enumclaw Sales Pavilion Enumclaw, Washington 
Auburn Livestock Inc. Auburn, Washington 
Moses Lake Livestock Auction Inc. Moses Lake, Washington 


8. Respondent, on or about the dates and in the transactions 
set forth below, and in other transactions at divers other times 
during the period from April 1 through June 30, 1967, purchased 
livestock in commerce for slaughter purposes and failed to pay, 
when due, the purchase price of such livestock. 


Date Stockyard No.of Headof Amount 
of At Which Livestock of 
Purchase Purchased Purchased Purchase 

(1967) 
April 20 Britton Bros. 8 $1,392.77 
Snohomish Auction Market—West Barn 
April 21 Moses Lake Livestock Auction, Inc. 21 5,189.05 
April 22 Enumclaw Sales Pavilion 22 3,981.10 


May 17 Moses Lake Livestock Auction, Inc 8 2,199.39 
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Date Stockyard No.of Headof Amount 
of At Which Livestock of 
Purchase Purchased Purchased Purchase 

(1967) 

May 18 Britton Bros. 11 $2,029.46 
Snohomish Auction Market—West Barn 

May 20 Enumclaw Sales Pavilion 9 1,784.50 

May 25 Britton Bros. 2 194.40 
Snohomish Auction Market—West Barn 

June 3 Enumclaw Sales Pavilion 5 845.65 

June 7 Auburn Livestock, Inc. 10 1,933.19 

June 9 Moses Lake Livestock Auction, Inc. 13 2,453.13 

June 14 Auburn Livestock Inc. 3 675.67 

June 16 Moses Lake Livestock 10 2,390.89 

June 21 Auburn Livestock Inc. 11 1,895.20 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has violated section 202(a) of the Act (7 U.S.C. 


192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 


in the complaint and complainant has recommended that such an 
order be issued, the order will be issued. 
ORDER 
Respondent, its officers, representatives, agents and employees, 


directly or through any corporate of other device, shall cease and 


desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent, Copies hereof shall be served upon the parties. 


(No. 11,554) 


In re NorRTH River MEAT Co., INC. P&S Docket No. 3912. Decided 
December 12, 1967. 


Packer—Failure to pay—Cease and desist—Consent 
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Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of meat and livestock products in unmanufactured 
form purchased in commerce. 


Samuel J. Harris for complainant. 
Sol Feder, of Feder & Barnett, New York, N. Y., for respondent. 


Decision by Thomas J. Flawin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
violated certain provisions of the Act, in that it failed to pay the 
full purchase price of meat and livestock products in unmanu- 
factured form purchased in commerce. 


Respondent filed an amended answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 


a specified order with findings and conclusions, for the purpose 
of this proceeding only, based upon the allegations set forth in 


the complaint. Further answering respondent stated that it is now 
operating under a chapter XI (Bankruptcy Act) plan of arrange- 


ment by the terms of which all of its creditors are to be paid one 
hundred cents on the dollar over an extended period. Complainant 
has recommended that the order consented to by respondent be 


issued. 


FINDINGS OF FACT 


1. (a) North River Meat Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 


ness located at 418 West 14th Street, New York, New York. 


(b) Respondent at all times material herein was engaged 
in the business of manufacturing meats, meat food products and 
livestock products for sale and shipment in commerce. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
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stock products. 


Date Pounds of Meat 
of or Livestock 
Purchase Products Purchased from 
1965 
December 27 12,136 Great Atlantic & Pacific 
Tea Co., Ine. 


420 Lexington Avenue 
New York, New York 10017 


452 13th Street 
New York 14, New York 


2,871 ” 


28 11,839 - 
30 27,953 sa 
$1 2,429 ” 
1966 
January 7 23,339 ad 
11 12,086 | 
14 14,125 - 
18 10,756 ” 
November 4 7,587 Gross Bros. Meat Packers Inc. 
3600 North Front Street 
Philadelphia, Pennslyvania 
1965 
December 10 9,571 Hod Carmel Kosher 
Provision Co., Inc. 
500 Broadway 
Brooklyn, 11, New York 
16 6,568 ” 
1966 
January 14 8,533 - 
6 4,421 White House Beef Co., Inc. 
545 West Street 
New York, New York 
18 10,615 ” 
1965 
December 30 7,774 = 
14 11,796 Chicago Dressed Beef Co., Inc. 
256 Franklin Street 
Worchester, Massachusetts 
16 8,210 " 
27 7,874 Ben Zeger Associates, Inc. 


purchased meat and livestock products in unmanufactured form 
and failed to pay the full purchase price of such meat and live- 


Amount 
Owing 


$2,791.28 


2,722.97 
4,994.28 
229.47 


2,146.09 
1,072.68 


1,419.98 


993.08 
1,575.84 


1,818.49 


1,246.97 


1,535.94 
1,091.71 


2,403.90 


1,936.63 
2,916.18 


2,167.49 
1,543.14 


487.55 
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CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has engaged in an unfair practice 


in commerce in violation of Section 202(a) of the Act (7 U.S.C. 


192(a)). Inasmuch as respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 


with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of meat and 


livestock products in unmanufactured form purchased in com- 
merce. 


This order shall become effective on the first day after service 


upon the respondent. 


Copies hereof shall be served upon the parties. 


(No, 11,555) 


In re DONALD TOWNSEND. P&S Docket No. 3883. Decided Decem- 
ber 13, 1967. 


Insolvency—Suspension of registration—Consent 


Respondent is suspended as a registrant under the act until he demonstrates 
that he is no longer insolvent. 


Samuel J. Harris for complainant. 
Albert W. Gebauer, Denver, Colo., for respondent. 


Necision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 10, 1967, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charg- 


ing that the respondent’s financial condition does not meet the 


requirements of the Act (7 U.S.C. 204), and that he violated 
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certain provisions of the Act and the regulations thereunder (9 


CFR 201.1 et seq.). 


On October 27, 1967, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
admits the allegations contained in paragraph II of the complaint, 


denies the allegations contained in paragraph III of the complaint, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order with findings of fact 


and conclusions based on the allegations contained in paragraphs 
I and II of the complaint. 


Complainant has filed a recommendation in which it is stated 
that further investigation and consideration of the circumstances 
surrounding the transaction set forth in paragraph III of the 
complaint tends to support the explanation given by respondent 
and that the officials of the Packers and Stockyards Administra- 
tion believe that the issuance of an order suspending respondent 
as a registrant under the Act until he demonstrates that he is no 
longer insolvent will effectuate the purposes of the Act. 


Complainant recommended, under the circumstances, that 
paragraph III of the complaint be dismissed and that the suspen- 
sion order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Donald Townsend, hereinafter referred to as the re- 
spondent, is an individual whose address is route #2, Fort Mor- 
gan, Colorado 80701. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of May 31, 1967, respondent had current liabilities of 
approximately $40,048.76, and had current assets of approximate- 
ly $1,056.64, resulting in an excess of current liabilities over 
current assets of approximately $38,992.12. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning 
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of the Act (7 U.S.C. 204). By reason of the explanation given, 
and recommendation made by complainant, paragraph III of the 


complaint will be dismissed. Inasmuch as respondent has con- 
sented to the issuance of the suspension order set forth below 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. When 


respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating the 
suspension. 

This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


Paragraph III of the complaint is dismissed. 


(No. 11,556) 


In re GERRY KAUS, d/b/a ARNOLD AND GERRY KAUS. P&S Docket 
No. 3914. Decided December 14, 1967. 


False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at false 
or incorrect weights, issuing untrue or incomplete scale tickets, invoices 
and accounts of sale, failing to operate the livestock scales in accordance 
with the regulations and failing to keep scale tickets as part of his 
records, is ordered to keep records that fully disclose all transactions 
in his business and is suspended as a registrant under the act for a 
period of 20 days. 


Jerome S. Ducrest for complainant. 
Harold LeVander, Jr., St. Paul, Minn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, on October 27, 1967, charges respondent with 
various violations of the Act and the regulations. In an answer 
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filed on December 13, 1967, respondent admits the jurisdictional 
allegations in the Complaint and submits to the jurisdiction of 
the Secretary in the matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consents 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondent to cease and desist from the practices complained of 
in the Complaint and suspending his registration for a period of 
20 days. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Gerry Kaus, d/b/a Arnold and Gerry Kaus, hereinafter 
referred to as the respondent, is an individual with his principal 
place of business at Browns Valley, Minnesota. 


(b) Respondent is and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock 
as a dealer in commerce. 

(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. Respondent, in commerce, on or about July 19, 1967, in 
connection with the purchase of 23 butcher hogs from Daryl 
Leininger, Wheaton, Minnesota, on a weight basis, weighed such 
23 hogs on his scale at his buying station at Browns Valley, 
Minnesota at 121 pounds less than their true and correct weight, 
issued scale tickets and an invoice falsely and incorrectly showing 
issued scale tickets and an invoice falsely and incorrectly showing 
the total weight of the hogs as 4,685 pounds, when in fact the 
true and correct total weight of the hogs was 4,806 pounds. and 
paid for the 23 hogs on the basis of such false and incorrect total 
weight. 


38. Respondent, in commerce, on or about July 19, 1967, in con- 
nection with the purchase at his buying station at Browns Valley, 
Minnesota, of 3 butcher hogs from Daryl Leininger, Wheaton, 
Minnesota, on a weight basis, “guessed” the weight of the said 
8 hogs to be 615 pounds and issued a scale ticket showing such 
“guessed” weight as the true and correct weight of the 3 hogs, 
when in fact the hogs weighed 604 pounds. 


4. (a) Respondent, in connection with his purchase of hogs at 
his Browns Valley, Minnesota, buying station during the months 
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of June and July 1967, issued scale tickets which were not serially 
numbered and which failed to show the date of the purchase 
transactions, the name of the seller of the livestock, the number 
of livestock weighed, and the name or initials of the person 
weighing the livestock. 


(b) Respondent, during the months of June and July 1967, 
failed to keep as a part of his accounts and records scale tickets, 
or copies thereof, issued in connection with his hog purchase and 
sales transactions, in commerce, at his Browns Valley and Chokio, 
Minnesota, buying stations. 


5. Respondent, on June 30 and July 19, 1967, in connection 
with the weighing of livestock purchased by him, in commerce, 
on a weight basis, failed to operate his livestock scale at his buying 
station at Browns Valley, Minnesota in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK issued on 
March 9, 1963 by the Packers and Stockyards Division (now the 
Packers and Stockyards Administration) in that respondent 
weighed hogs purchased by him at his said buying station when 
said scale was not in balance. 


6. Respondent, in commerce, on or about the dates and in the 
transactions listed below, and at divers other times during the 
period from June 1 through July 31, 1967, sold hogs, which he had 
purchased from producers and feeders, to John Morrell & Com- 
pany, Chicago, Illinois, a packer subject to the provisions of the 
Act, at its Sioux Falls and Madison, South Dakota, plants, pur- 
portedly on the basis of their original purchase weights but, 
instead of billing the packer for the hogs on the basis of said 
original weights, billed it on the basis of false and incorrect 
weights and collected from the packer on the basis of such false 
and incorrect weights, and the false and incorrect billings were 
made a part of the accounts and records of John Morrell & Com- 
pany, as follows: 


Date of No. of Hogs Purchased by 


Purchase Respondent and Sold by Weight at Which Weight Billed 

and Sale Him to Morrell Purchased to Morrell 
(Pounds) (Pounds) 

(1967) 

June 9 112 head 29,610 29,820 

June 12 142 head 36,785 37,325 

June 23 82 head 22,260 22,950 

June 26 128 head 83,875 34,405 


July 12 127 head 30,210 30,730 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4, 5, 
and 6 hereof, respondent has wilfully violated sections 312 (a) 
and 401 of the Act (7 U.S.C. 213(a), 221) and sections 201.49, 
201.50, 201.55, 201.71, and 201.73-1 of the regulations (9 CFR 
201.49, 201.50, 201.55, 201.71, 201.73-1). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and suspending his registration for a period 
of 20 days, and complainant has recommended that such an order 
be issued the order will be issued. 


ORDER 


Respondent, in connection with his livestock transactions in 
commerce, shall cease and desist from: (1) weighing livestock 
at other than the true and correct weights; (2) issuing scale 
tickets showing weights other than the true and correct weights; 
(3) making and issuing false and incorrect invoices, billings, or 
other accountings for livestock purchased or sold; (4) paying 
for livestock on the basis of weights other than their true and 
correct weights; (5) failing to operate livestock scales owned or 
controlled by respondent in accordance with the instructions 
issued by the Packers and Stockyards Administration and specifi- 
cally failing to properly balance the scales in accordance with such 
instruction when weighing livestock; (6) failing to render full, 
true and correct accounts to persons to whom respondent sells 
livestock; (7) failing to issue scale tickets pertaining to live- 
stock weighed for purposes of purchase or sale which are serially 
numbered and which show the date of weighing, the name of the 
seller, the name of the buyer, the number of head, kind, and actual 
weight of the livestock and the name or initials of the person 
operating the scale at the time the weighing is done; and (8) 
failing to keep scale tickets showing the weight of livestock 
sold or purchased by respondent. 


Respondent, when weighing livestock for purposes of purchase 
or sale, in commerce, shall make and issue scale tickets which 
fully and accurately show all of the information required by 
section 201.49 of the regulations (9 CFR 201.49). 


Respondent shall keep or cause to be kept accounts, records 
and memoranda which fully and correctly disclose all transac- 
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tions involved in his business under the Act, including, among 
other things, scale tickets or copies thereof. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,557) 


In re W. H. STEPHENSON, d/b/a STEVANO CATTLE Co. P&S Docket 
No. 3882. Decided December 19, 1967. 


Failure to pay—Cease and desist—Consent order 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in purported payment of livestock purchased in commerce and 
failing to pay when due the full purchase price of such livestock. 


James S. Krzyminski for complainant. 
Bill Tippen, of Bradbury, Tippen, Brown, Clement & Cross, Abilene, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 7, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on December 4, 1967, in 
which respondent admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on the allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) W.H. Stephenson, d/b/a Stevano Cattle Co., hereinafter 
referred to as the respondent, is an individual whose address is 
Abilene, Texas. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer and buying livestock in 
commerce on a commission basis as a market agency within the 
meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of No. of Amount of 
Purchase Check Head Purchased at Check 
1967 1967 
January 10 January 17 89 Abilene Auction $10,903.70 
Abilene, Texas 
January 14 January 21 38 Haskell Livestock 4,655.60 


Auction Co. 
Haskell, Texas 


February 11 February 11 31 Haskell Livestock 4,459.00 
Auction Co. 
Haskell, Texas 

February 16 February 16 12 Abilene Auction 1,918.50 


Abilene, Texas 
3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 


purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of Purchase 
Purchase Head Price Purchased At 
(1967) 
January 10 89 $10,903.70 Abilene Auction, Abilene, Texas 
January 14 88 4,655.60 Haskell Livestock Auction Co. 
Haskell, Texas 
February 11 81 4,298.00 Haskell Livestock Auction Co. 


Haskell, Texas 
February 16 12 1,918.50 Abilene Auction, Abilene, Texas 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act and section 
201.43(b) of the regulations (9 CFR 201.43(b)). Inasmuch as 
the complainant has recommended that the order consented to be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts; 
and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,558) 


In re CuRTIS F. JOHNSON. P&S Docket No. 3869. Decided Decem- 
ber 21, 1967. 


Failure to pay—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in purported payment of such livestock, is ordered 
to keep adequate records and is suspended as a registrant under the act 
for 45 days and thereafter until no longer insolvent. 


Garrett N. Wyss for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 16, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding 
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except that subsection (1) of the proposed cease and desist order 
is hereby deleted therefrom as the complaint did not charge re- 
spondent with such violation of section 312(a) of the act. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the act, instituted by a complaint filed 
July 17, 1967, by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
Respondent, who is registered with the Secretary under the act as 
a dealer to buy and sell livestock in commerce, is charged with 
failing to meet the financial requirement of the act, failing to pay 
for livestock purchased in commerce, issuing insufficient fund 
checks in purported payment for livestock purchased in commerce, 


and failing to keep adequate records. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
July 25, 1967. 

At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 


answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, 


United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1, Respondent is an individual whose address is Sparta, Tenn- 


essee. Respondent, at all times material herein, was registered 


with the Secretary as a dealer to buy and sell livestock in com- 
merce, and at all such times was engaged in the business of buy- 
ing and selling livestock in commerce for his own account. 
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2. As of May 1, 1967, respondent had current liabilities amount- 
ing to $108,737.20, and had no current assets. On the date the 
complaint was filed respondent’s current liabilities exceeded his 
current assets. 


8. Respondent, in ten transactions that occurred, intermittently, 
during ten days between February 17, 1967, and including April 
24, 1967, purchased a total of 1,047 head of livestock at an aggre- 
gate cost of $74,128.54, but failed to pay the full purchase price 
therefor. 


4. Respondent, on or about the dates and in the transactions 
set forth in the table below, purchased livestock in commerce, 
and issued checks in purported payment therefor, as indicated 
in the tabulation, that were returned unpaid because of insufficient 
funds in the bank account on which they were drawn: 


Date of Date of Amount of 
Purchase Check Purchased At Check 
1967 
February 17 April 21 Cookeville Live Stock Co., Inc $ 4,201.96 
Algood, Tennessee 
March ‘7 March 17 Cookeville Live Stock Co., Inc. 2,802.81 
Algood, Tennessee 
March 24 April 21 Cookeville Live Stock Co., Ince. 3,769.89 
Algood, Tennessee 
April 3 April 10 Warren County Livestock Market 4,283.65 
McMinnville, Tennessee 
April 7 April 21 Warren County Livestock Market 17,449.17 


McMinnville, Tennessee 
April 13 April 27 East Tennessee Livestock Center, 7,341.62 


Inc., Sweetwater, Tennessee 
5. Respondent, during the period February 17, 1967 to May 1, 
1967, failed to keep accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in his business 


under the act. During such period respondent failed to keep and 


maintain (1) a record of all cash receipts and disbursements, 
(2) a daily record of livestock purchases and sales, and (3) a 
general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
is insolvent within the meaning of the Act of Congress approved 


July 12, 1943 (7 U.S.C. 204). See, e.g., Bowman v. U. S. Depart- 
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ment of Agriculture et al., 363 F. 2d 81 (5th Cir. 1966). In re 
Southern Buyers, Inc., 14 A.D. 811 (1955); In re Leonard L. 
Smith, 24 A.D. 175 (1965); In re John T. Hughes, 25 A.D. 1856 


(1966). Respondent’s failure to pay for livestock purchased, as 
set forth in Finding of Fact 3, and his issuance of insufficient fund 


checks in purported payment for livestock purchased, as set 
forth in Finding of Fact 4, constitute unfair and deceptive 
practices and wilful violations of section 312(a) of the act (7 
U.S.C. 213(a)). The failure to pay for livestock when payment 
is due also violates section 201.483(b) of the regulations (9 CFR 
201.43 (b)). See, e.g., In re Leonard L. Smith, supra; In re Neil 
Harlan, d/b/a Feeder Pig Marketing Association, 25 A.D. 592 
(1966); In re Royce Lehman Moore, 26 A.D. 230 (1967). In 


addition, respondent, by virtue of the facts set forth in Finding 
of Fact 5, wilfully violated section 401 of the act (7 U.S.C. 221) 
and section 201.46 of the regulations issued thereunder (9 CFR 
201.46). See e.g., In re Francis Longwell, 20 A.D. 724 (1961) ; 


In re Leonard L. Smith, supra; In re John Beardsley, 26 A.D. 
139 (1967). 
Since respondent wilfully violated the act by his business prac- 


tices set forth in the Findings of Fact it is concluded that he 


should be ordered to cease and desist from such violations, to 


keep records which fully disclose all transactions involved in his 
business operations under the act, and that he should be suspended 
as a registrant under the act. Furthermore, respondent’s financial 


condition requires his suspension as such a registrant. In re W. 


I. Bowman, d/b/a Capital Stock Yards, Camden Stock Yards, and 
Tri-County Stock Yards, 23 A.D. 1074 (1964). In view of the 


foregoing facts and conclusions this suspension should be for a 
period of 45 days, and thereafter until respondent demonstrates 
that he is solvent. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) operating as a 
dealer in commerce while his current liabilities exceed his current 


assets; (2) failing to pay, when due, the full purchase price for 


livestock purchased in commerce; and (3) issuing checks in pay- 


ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
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ness as a dealer subject to the act, including a record of all cash 
receipts and disbursements, a daily record of livestock purchases 
and sales, and a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth. 

Respondent is suspended as a registrant under the act for a 
period of 45 days and thereafter until such time as he demon- 


strates that he is no longer insolvent. At the request of respondent, 
when he demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating such 
suspension after the expiration of the 45-day period. 


(No. 11,559) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided December 22, 1967. 


Proceeding vacated and dismissed—Regulations § 203.11 


Where neither current economic conditions nor any other circumstances now 
existing require continuation of this proceeding it is vacated and dis- 
missed in conformity with § 203.11 of the regulations. 


J. Robert Franks for Packers and Stockyards Administration. 
Robert E. Cunningham, Omaha, Neb., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on December 6, 1965 


(24 A.D. 1581), continuing in effect to and including December 
31, 1967, an order issued on December 26, 1963 (22 A.D. 1353), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On November 3, 1967, a petition was filed on behalf of the 


respondents requesting that the rate order in this proceeding be 
vacated and the proceeding dismissed in conformity with § 203.11 
of the statements of general policy under the Packers and Stock- 


yards Act (9 CFR 208,11). Notice of the petition and its contents 


was published in the Federal Register on November 30, 1967 (32 
F.R. 16442), and, although interested persons were afforded an 
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opportunity to file written data, views, comments, or arguments 
with respect to the petition, no such documents were filed. 

The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondents’ petition, and it is the 


opinion of the Administration that neither current economic 
conditions, the present marketing structure in the trade territory, 
nor any other circumstances now existing require the continua- 


tion of this proceeding. Therefore, the Administration recom- 
mended that respondents’ petition be granted and the orders 
now in effect in this proceeding be vacated and the proceeding 
be dismissed: Provided, however, That such dismissal will not 
preclude the institution of another rate proceeding in the future 
against respondents if the Administration deems such a proceed- 
ing warranted under the Act. 

Since the parties are agreed and under the circumstances, the 
petition filed on behalf of respondents on November 3, 1967, is 
granted, and the basic order and any other order in effect as of 
the effective date of this order are hereby vacated and this pro- 
ceeding is hereby dismissed, without prejudice. 

The respondents desire to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 
cedure with respect to changes in respondents’ rates and charges, 
it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,560) 


EDDIE FORTENBERRY v. WILLIAM M. PORTER AND UNION LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 3902. Order 
issued December 7, 1967. 
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(No. 11,561) 


UNION LIVESTOCK COMMISSION COMPANY v. W. J. LOWE AND W. 
M. PORTER, d/b/a CARROLL CREEK CATTLE Co.; and AMARILLO 


LIVESTOCK AUCTION Co. P&S Docket No. 3875. Order issued 
December 8, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,562) 


ERNEST STOWELL AND THELMA JACKSON, d/b/a MADISON COUNTY 
AUCTION v. LAVOY ORNER. P&S Docket No. 3925. Reparation 


of $2,233.68 with 6 percent interest from April 1, 1967, 
awarded complainants against respondent in order issued 
December 14, 1967. 








LIST OF DECISIONS REPORTED 
DECEMBER 1967 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


CARL JOSEPH MAacI0o, INC. v. SCHOENBURG BROS. PRO- 
DUCE Co., Inc. PACA Docket No. 2-49. Failure to 
establish contract price — Reasonable value — Ad- 
mission of liability 


CovE VALLEY PACKERS, INC. v. PILGRIM FRUIT Co., 
Inc. PACA Docket No. 2-442. Improper cooling— 
Suitable shipping condition — Rejection without 
reasonable cause — Resale prompt and proper — 
Damages . 


DEARDORFF-JACKSON COMPANY v. NATIONAL PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 2-61. Failure 
to deliver — Damages — Impossibility of perform- 
ance btisvcdbeines bassinet os ace aareioats Sie 


GAMBLE ROBINSON Co. v. BEARMAN FrRuIT Co. PACA 
Docket No. 2-426. Adjustments or allowances — 
Consignment not established 


GARIN COMPANY, THE v. MUTUAL PrRoDUCE, INC. PACA 
Docket No. 2-530. Novation — Consignment void- 
able — Misrepresentation — Liability for purchase 
price ......... sAbleostosy chair tcutiowuie te 


HARRY CARIAN SALES v. MUTUAL Propucg, INc. PACA 
Docket No. 2-320. Contract price — Adjustment 
contingent upon market after arrival at destina- 
tion — Dismissal 


I, KALLISH & SONS v. JAROSZ PRODUCE FARMS, INC. 
PACA Docket No. 2-250. Rejection untimely— 
Breach of contract—Damages 


JAMES BurRNS & SONS Farms, INC. v. FARMERS Ex- 
CHANGE, INC. OF EBENSBURG, PA. PACA Docket 
No. 2-457. Warranty—Chipping quality of pota- 
toes—Buyer’s customer’s approval—Timely notice 
— Dismissal 


MANTECA FROZEN Foops v. LOMBARDO FRUIT & PRODUCE 
CoMPANY. PACA Docket No. 2-373. Contract term 
— Quantity — Dismissal 


MILCH PRODUCE Co. v. WAINER FRUIT COMPANY. PACA 
Docket No. 2-569. Stay order pending issuance of 
further order ............ 
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Perishable Agriculture Commodities Act, 1930—Cont. 
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(No. 11,563) 


CARL JOSEPH MAGGIO, INC. v. SCHOENBURG BROS. PRODUCE CO., 
Inc. PACA Docket No. 2-49. Decided December 4, 1967. 


Contract price—Failure to establish—Reasonable value—Admission 
of liability 


Where complainant failed to establish terms of contract for shipment of 
carrots some of which were in unmerchantable condition and had to be 
dumped, respondent liable for reasonable value thereof. Reparation 
awarded in the amount that respondent admits owing complainant. 


Hutton and Foley, King City, Cal., for complainant. 
Respondent pro se. 
Thomas E. Toone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,616.82 in connection 
with transactions involving shipments of carrots in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer requesting an oral hearing. An oral hearing 
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was held at Van Horn, Texas, on February 28, 1967. Complainant 
did not appear in person or by counsel. Respondent was not repre- 
sented by counsel but appeared through its Vice-President, Paul 
P. Schoenburg. The deposition of complainant’s witness, Carl 
Maggio, was received in evidence. The depositions of respondent’s 
witnesses, Marvin Bratton, Fred Siger, Dan Storey and Leon 
Brumfield, were received in evidence. The following witnesses 
testified at the hearing for respondent: Paul P. Schoenburg, Olivia 
Estrada, Emila Mendez, Salvador Valdez, Alfredo Aguilar, Guil- 
lermo Acquez, Rita Franco, Irma Franco and Victor Martinez. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Carl Joseph Maggio, Inc., is a corporation 
whose address is Post Office Box 536, King City, California. 


2. Respondent, Schoenburg Bros. Produce Co., Inc., is a cor- 
poration whose address is Post Office Box 71, Van Horn, Texas. 
At the time of the transactions here involved, respondent was 
licensed under the act. 


3. Between May 1965 and July 1965, in the course of inter- 
state commerce, complainant sold to respondent nine carloads of 
carrots, and between May 1965 and July 1965, complainant ship- 
ped from King City, California, to respondent at Van Horn, Texas, 
by refrigerated rail cars, nine carloads of carrots which were 
accepted by respondent. 


4, The evidence is insufficient to establish the terms and con- 
ditions of the contract or contracts, compliance therewith by 
complainant and breach thereof by respondent. 


5. Respondent paid complainant the agreed purchase prices of 
the first six carloads of carrots received by respondent but has 
made no payment on account of the remaining three carloads. 


6. Respondent admits liability to complainant of $973.60. 
7. Formal complaint was filed on December 20, 1965, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


Complainant did not appear at the hearing to offer any evidence 
in support of its claim. Respondent objected to the complaint and 
attached exhibits being received in evidence and the objection was 
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properly sustained by the presiding officer. Bennett-Mount Co. 
v. Nelson & Sons, 18 A.D. 1387; Vessey & Co., Inc. v. Becker Fruit 
& Produce Co., 16 A.D. 216. Respondent denied generally the al- 
legations contained in the complaint but admitted liability to the 
complainant of $973.60 arising out of the alleged transactions. 
Denial of the objection of respondent to the admission into 
evidence of the deposition of complainant’s witness was proper 
since the respondent received notice of the taking of the deposi- 
tion and was entitled under section 47.16(d) (2) of the rules of 
practice to submit cross-interrogatories. Therefore, the issues 
must be resolved on the deposition of complainant’s witness, the 
admission of liability contained in respondent’s answer, the deposi- 
tions of respondent’s witnesses, the transcript of evidence sub- 
mitted by respondent at the hearing, respondent’s exhibits and 
the Department’s report of investigation. 


The dispute here concerns three carloads of carrots. Respondent 
admits it bought the carrots and that it accepted delivery of them. 
The usual rule to be applied in this situation is that the buyer is 
liable for the contract price, subject to its right to claim damages 
for any breach of the contract on the part of the seller. But in 
this case we have no contract price because complainant has not 
sustained its burden of proving the terms and conditions of the 
contract. Respondent is nevertheless liable for the reasonable 
value of the three carloads of carrots. The difficulty with this 
approach is that we have been provided no basis for determining 
such reasonable value. Respondent has submitted evidence tend- 
ing to show that an abnormally high percentage of the carrots 
were in an unmerchantable condition on arrival at Van Horn and 
had to be dumped at that point, and that the remaining carrots 
were inherently defective in that considerable decay developed 
in them after they were repacked and shipped to Eastern Mar- 
kets. However, respondent admits liability to complainant in the 
amount of $973.60. 


We conclude that respondent owes complainant $973.60 in con- 
nection with the three carloads of carrots. Respondent’s failure to 
pay complainant such amount is in violation of section 2 of the 
act and complainant should be awarded reparation in that sum, 
with interest. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $973.60, with interest thereon 
at the rate of 6 percent per annum from August 1, 1965, until 
paid. 


The facts herein shall be published and copies hereof served 
upon the parties. 


(No. 11,564) 


JAMES BURNS & SONS FARMS, INC. v. FARMERS EXCHANGE, INC. 
OF EBENSBURG, PA. PACA Docket No. 2-457. Decided Decem- 
ber 5, 1967. 


Warranty—Chipping quality of potatoes—Buyer’s customer’s 
approval—Timely notice—Dismissal 


Where seller warranted potatoes would chip satisfactorily upon arrival with 
buyer’s customer to determine chipping quality, and buyer’s notice of 
unsatisfactory condition of some of the potatoes was timely, complain- 
ant failed to establish any breach of contract and complaint dismissed. 


Complainant pro se. 
Davis & Davis, Ebensburg, Pa., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,834.00 in connection 
with four shipments of potatoes in interstate commerce. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer to the complaint, deny- 


ing liability to complainant in any amount, and requesting an oral 
hearing. 
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An oral hearing was held at Pittsburgh, Pennsylvania, on 
August 25, 1967. One witness appeared and testified for com- 
plainant. Respondent was represented by counsel and one wit- 
ness testified on behalf of respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, James Burns & Sons Farms, Inc., is a corpora- 
tion whose address is Almond, Wisconsin. 


2. Respondent, Farmers Exchange, Inc. of Ebensburg, Pa., is a 
corporation whose address is P. O. Box 64, Ebensburg, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


8. On or about September 22, 1966, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
several loads of Kennebec potatoes, U.S. No. 1, Size A, at $2.80 
per 100-pound bag, delivered Orlando, Florida. Complainant 
guaranteed the potatoes would be suitable for chipping on arrival 
at destination. 

4. Complainant shipped on September 22, 23, and 26, 1966, from 
Almond, Wisconsin, at respondent’s direction, to Frito-Lay, Inc., 
Orlando, Florida, four truckloads of Kennebec potatoes in a total 
amount of 1,680 bags. The parties agreed to accept Frito-Lay’s 
determination as to the chipping quality of the potatoes. 


5. Upon arrival of the shipments of potatoes at Orlando, 
Florida, they were accepted by Frito-Lay, Inc. under protest on 
account of 3 to 5% decay in the potatoes, and a failure to chip 
satisfactorily. Frito-Lay sorted the potatoes, using all that would 
chip, and dumping the remainder. 


6. An accounting was rendered and remittance made by Frito- 
Lay to respondent on the basis of the usable potatoes contained 
in the four truckloads. Respondent remitted the full amount re- 
ceived, to-wit, $2,618, being the contract price for the 935 usable 
bags contained in the four loads in question, plus $1,008, the full 
contract price for a fifth load not involved herein, or a total re- 
mittance to complainant of $3,626.00. Complainant requested re- 
spondent to pay an additional amount of $1,834.00. Respondent 
refused to make such payment. 

7. The formal complaint was filed on February 16, 1967, which 


was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


There is no controversy between the parties concerning the 
terms of the contract of purchase and sale in this case. Com- 
plainant’s witness Doy Cloud, as Sales Manager, negotiated the 


sale of the potatoes to respondent on a delivered basis, and Mr. 


Cloud testified at the hearing that the potatoes were guaranteed 


to chip on arrival, and that Frito-Lay was to make the deter- 
mination as to the chipping quality of the potatoes. He further 
testified that, ordinarily, the receiver has about 48 hours to make 


a determination as to whether the potatoes contained in a ship- 
ment will chip satisfactorily. Mr. Cloud took the position that the 


consignee took too long to dispose of the potatoes, and stated that 
complainant’s guarantee did not run indefinitely. Complainant 
therefore requested payment for the full invoice price of the 


potatoes and contends that the amount remitted by respondent 


was $1,834.00 less than the invoice price, which amount com- 
plainant is claiming. 


Respondent’s President, John Popovich, testified that he was 


notified by Frito-Lay, Inc. within no more than two hours after 


arrival of the potatoes of the trouble, and that he immediately 
notified complainant’s Doy Cloud, and later a Mr. Harold Cox. 
Both Mr. Cloud and Mr. Cox told Mr. Popovich to have the re- 


ceiver take the potatoes in and do the best they could with them, 


However, one load of potatoes was so bad that Frito-Lay refused 


to take it off the truck. Popovich stated that Cox called him on 
the phone and said that complainant was having a lot of trouble 
with the truck driver because Frito-Lay did not accept the 


potatoes, and that Cox told Popovich to “Do whatever you can 
with the load and get it off the truck, handle it the best you 


can.”’ Mr. Popovich then was able to persuade Frito-Lay to un- 
load the potatoes. 


In our opinion, respondent’s actions in connection with the 


potatoes involved herein were in line with the specifications of 
the contract and the instructions received from complainant after 
arrival of the potatoes. Although three of the loads in question 
were accepted under protest, having been found upon arrival to 


be unsatisfactory for chipping purposes, the consignee was able 


to work them out and use the greater part of the loads. From the 
shipment which Frito-Lay was persuaded to unload, the consignee 
salvaged 170 bags. While complainant contends that the receiver 


of the potatoes had 48 hours to determine whether the potatoes 
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would chip satisfactorily, complainant has failed to establish 


that the 48-hour provision was a term of the contract or that 


there was a general rule to that effect. Moreover, respondent’s 
unrefuted evidence is to the effect that Frito-Lay notified re- 
spondent within two hours after arrival of each load that the 


potatoes were unsatisfactory for chipping, indicating a prompt 


testing by the receiver. Complainant has also failed to establish 
that an abnormal length of time was required to process and 
dispose of the potatoes, and that complainant was damaged as a 


result thereof. We conclude that complainant has failed to sustain 


the burden of proof required of it. 


Respondent has paid complainant the contract price for all 
of the potatoes in the four loads that Frito-Lay found to be satis- 
factory for chipping, in a total amount of $2,618.00, and also 


paid the contract price of $1,008.00 for a load not in question 
here, making a total remittance to complainant of $3,626.00. We 


conclude that respondent has satisfied its obligation to complain- 
ant in connection with this transaction, and that complainant has 


failed to establish any breach of the contract on the part of re- 
spondent. The complaint, therefore, should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No, 11,565) 


I. KALLISH & SONS v. JAROSZ PRODUCE FARMS, INC. PACA Docket 
No. 2-250. Decided December 6, 1967. 


Rejection untimely—Breach of contract—Damages 


Where notice of rejection of carload of onions was not timely, respondent 
liable for purchase price plus deficit on resale, less damages for com- 
plainant’s breach of contract in delivering onions that failed to meet 


grade. 


Alan R. Kutner, Philadelphia, Pa., for complainant. 


Michael A. Gurda, Middletown, N.Y., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed wherein complainant seeks an award 


of reparation against respondent in the sum of $3,040 in connec- 
tion with a transaction involving a carload of onions shipped in 
interstate commerce during the month of June 1965. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and requesting an oral 
hearing. 


An oral hearing was held in Middletown, New York, on April 
24, 1967. Each party was represented by counsel. Each party of- 


fered the testimony of one witness. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Kallish, 


Morris Kallish, and William Kallish, doing business as I. Kallish 
& Sons, whose address is 3300 South Galloway Street, Units 102- 
104, Philadelphia, Pennsylvania. 


2. Respondent, Jarosz Produce Farms, Inc., is a corporation 
whose address is P. O. Box 176, Pine Island, New York. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


8, On or about June 24, 1965, in the course of interstate com- 


merce, complainant sold to respondent two carloads, or 1,600 50- 
pound bags, of Arizona onions, Toro brand, U.S. No. 1 grade, 
medium size, at an agreed price of $3.65 per bag, or a total of 


$2,920 per car, delivered Goshen, New York. At the time of the 


sale, 800 bags of the onions were contained in each of two cars, 
MDT 11282 and FGEX 55354, then on track in Kansas City, 


Missouri. 


4. Cars MDT 11282 and FGEX 55354 had been billed out of 


Peoria, Arizona, to complainant at Kansas City, Missouri, on 


June 19 and June 21, 1965, respectively. The onions in each car 
had been certified, after Federal inspections made at Peoria, 
Arizona, on the respective dates of billing, as being U.S. No. 1 


grade, size generally 2 to 3 inches in diameter. 
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5. On June 24, 1965, pursuant to the sale set forth above, com- 
plainant diverted cars MDT 11282 and FGEX 55354 from track 
Kansas City, Missouri, to respondent at Goshen, New York, where 
they arrived at 6:00 a.m. on June 29, 1965. Notice of such arrival 


was given to respondent by the carrier at 8:00 a.m. on the same 
day. Respondent accepted delivery of car FGEX 55354 and paid 


complainant the agreed purchase price in full, $2,920. 
6. On June 30, 1965, at 2:20 p.m., respondent applied for Fed- 
eral inspection of the onions in car MDT 11282. A restricted in- 


spection, for condition only, was made at 10:30 a.m. on July 1, 


1965, at Goshen, New York. The inspection certificate described 
the condition of the onions as ‘Generally firm and dry. Range 


from 5 to 14%, average 7% Bacterial Soft Rot or Grey Mold Rot 
mostly in advanced, many in early stages.” 


7. On July 1, 1965, at 2:45 p.m. respondent wired complainant 
as follows: 


“MDT 11282 ARRIVED AT GOSHEN WITH GOV’T IN- 


SPECTION SHOWING DECAY 5% TO 14% AVERAGE 

7% DECAY POOR CONDITION ON ONIONS UNABLE 

FOR US TO USE IF HAVE ANY QUESTIONS PLEASE 

CALL. THIS CAR REJECTED.” 

8, On July 2, 1965, the carrier’s freight agent at Goshen, New 
York, and complainant exchanged the following wires: 

Freight Agent to Complainant—9:49 a.m. 

“CAR MDT 11282 ONIONS REFUSED BY JAROSZ PRO- 

DUCE FARMS GOSHEN NY ACCOUNT DECAY PLEASE 

ADVISE DISPOSITION.” 

Complainant to Freight Agent—1 :20 p.m. 

“REPLYING YOUR WIRE DIVERT MDT 11282 ONIONS 


NOW TRACK YOUR STATION FOR JAROSZ PRODUCE 


FARME TO A D SULLIVAN COMPANY BOSTON MAS- 
SACHUSETTS VIA ERIE LACKAWANNA NYNH & 
HARTFORD PLEASE CONFIRM.” 


Freight Agent to Complainant—1:35 p.m. 


“DIVERTED YOU TODAY FROM TRACK GOSHEN NEW 
YORK MDT 11282 CONTAINS 800 FIFTIES TORO BRAND 
ARIZONA SMALL MEDIUM YELLOW ONIONS VIA ERIE 


LACKAWANNA NYNH&H.” 
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9. On July 9, 1965, at 9:07 a.m. complainant received the fol- 
lowing wire from A. D. Sullivan Company, Boston, Massachusetts : 


“CAR MDT 11282 ONIONS TORO BRAND SOLD FOR 
GROSSED EIGHT HUNDRED FIVE DOLLARS EX- 
PENSE NINE HUNDRED TWENTY FIVE DOLLARS 


LOSS ONE HUNDRED TWENTY DOLLARS.” 


10. There is now due and owing to complainant from respond- 
ent in connection with the purchase and sale of the onions in car 
MDT 11282 the amount of $2,580, plus the deficit of $120 in- 
curred upon resale of the onions in car MDT 11282 at Boston, 
Massachusetts, or a total of $2,700, no part of which has been 
paid. 


11. The informal complaint was filed on October 7, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with respond- 
ent’s rejection of car MDT 11282, and whether such rejection 
was timely made. Respondent, in its answer, alleges that the re- 
jection was made by respondent’s vice president, John J. Jarosz, 
in the course of a telephone conversation with complainant part- 
ner, Morris Kallish, at 9:45 a.m. on June 29, 1965. Complainant 
takes the position, however, that the first notice of rejection was 
that contained in respondent’s wire of July 1, 1965, which was 
received at 3:45 p.m. on that same day. 


At the oral hearing complainant partner, Morris Kallish, ad- 
mitted receiving a telephone call from John Jarosz on June 29, 
1965, but denied that in the course of the conversation any men- 
tion was made of either car MDT 11282 or FGEX 55354. On the 
contrary, Kallish testified that the conversation was limited to 
an inquiry from Jarosz concerning the availability of Copper 
Penny brand onions. 


Respondent witness John J. Jarosz, testifying at the oral hear- 
ing, stated that he was advised by the carrier at 8 a.m. on June 29 
of the arrival of cars MDT 11282 and FGEX 55354 in Goshen, 
New York; that he went immediately to the railroad yards and 
inspected three sacks of onions from each of the above-numbered 
cars; that on the basis of such examination he found the onions 
in both carloads to be affected with some 10 percent decay; and 
that he immediately telephoned complainant, at 9:35 that morn- 
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ing, and advised it of this fact. Jarosz further stated that in the 
conversation that ensued with Morris Kallish, it was agreed that 
respondent would take one of the two carloads, and that complain- 
ant would take the other. In the course of this conversation, ac- 
cording to Jarosz, he had asked Kallish if complainant wanted 
Federal inspection made of the onions, but Kallish had said it 
would not be necessary. Also according to Jarosz, however, he 
received a call from Kallish at about noon the following day, 
June 30, asking that he get an inspection “for the shipper” of 
the onions in the car complainant was to take; that he (Jarosz) 
ordered Federal inspection for the car from Albany, 120 miles 
distant, at about 2:40 p.m. on June 30; that inspection was made 
of the onions in car MDT 11282 on the morning of July 1, with 
the results being wired to respondent the same afternoon; and 
that respondent heard no more of the matter until it received 
the Department’s letter of October 11, 1965, advising that an in- 
formal complaint had been made by complainant. 


Kallish in his testimony, however, denied that he had requested 
Jarosz to have a Federal inspection made of the onions involved 
herein, and denied that he had called, or had even talked with, 
Jarosz on June 30. Kallish testified that complainant, in fact, 
did not even know that these two cars had arrived in Goshen until 
it received respondent’s wire of July 1, 1965, rejecting car MDT 
11282, 


In reviewing the testimony given at the hearing, we note that 
many of John Jarosz’s statements—which are denied by com- 
plainant—are aimed at establishing an acquiescence on the part 
of complainant to the rejection by respondent of car MDT 11282. 
According to Jarosz, Morris Kallish not only accepted the rejec- 
tion of the car on June 29 without requesting a Federal inspec- 
tion, but declined Jarosz’s offer, made at that time, to obtain one. 


Jarosz’s testimony here is not convincing. In view of the pre- 
vailing circumstances, including complainant’s long experience 
in the produce business specializing in onions and potatoes, we 
find it difficult to believe that it (complainant) would not first 
attempt to confirm or establish both the presence and the extent 
of the decay reported by respondent, either by Federal inspection 
or otherwise, before agreeing to accept a rejection of the ship- 
ment. We also find it difficult to believe that complainant would 
have accepted a rejection from respondent as to car MDT 11282 
on June 29, on the claimed basis of excessive decay in the load, 
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and yet would have paid the full contract price of the onions to 
its shipper in Arizona on the following day, June 30, as revealed 
at the hearing. Respondent apparently seeks to show that com- 
plainant, on June 30, did have plans to protest to the shipper, for 
Jarosz testified that Morris Kallish asked him on that date (June 
80) to get an inspection so that complainant would have some- 
thing “to show the shipper.” Complainant, as we have said, denies 
that it requested the inspection and Morris Kallish denies having 
had any conversation with Jarosz on that date. In support of this 
denial, complainant offered in evidence copies of telephone bills 
covering calls made on June 30, 1965, from complainant’s place 
of business and from the residence of Morris Kallish, both in 
Philadelphia. These records do not show any call made to respond- 
ent or John Jarosz on June 30, 1965, by complainant or Morris 
Kallish. Morris Kallish also testified at the hearing that no claim 
was ever made by complainant against the shipper in Arizona 
in connection with the onions in either of these two cars. 


From the record made in this proceeding, we conclude that the 
evidence is not sufficient to establish the contents of the tele- 
phone conversation between Kallish and Jarosz on June 29, 1965, 
or that any mention was made, or any discussion had, with re- 
spect to cars MDT 11282 or FGEX 55354. We further conclude 
that the first notice of rejection of car MDT 11282 by respondent 
was contained in its telegram of July 1, 1965, which complainant 
received at 3:45 p.m. that day.! 


We next consider the timeliness of respondent’s rejection. There 
is no dispute concerning the fact that car MDT 11282 arrived 
at Goshen at 6 a.m. on June 29, and that respondent received notice 
of arrival at 8 a.m. that same day. Respondent’s application for 
Federal inspection was received at 2:20 p.m. on June 30, and in- 
spection was made at 10:30 a.m. on July 1. Respondent’s wire re- 
jecting the car was sent to complainant at 2:45 p.m. on July 1. 
It thus appears that some 54 hours and 45 minutes elapsed be- 
tween the time respondent was notified of the car’s arrival and 
the time respondent wired its rejection to complainant. It ap- 
pears further that a period of more than 30 hours intervened 
between the time rsepondent received notice of arrival and the 
time respondent applied for Federal inspection. 

1. We have given consideration, as we must, to the fact that the same conclusion was 
reached by the presiding officer who, at the oral hearing, had the opportunity to observe the 
demeanor, under oath, of the witnesses who testified before him. Great Western Food Dis- 


tributors v. Brannan, 201 F. (2d) 476 (7th Cir. 1953); Murlas Brothers Company v. Zambito, 
17 A.D. 338 (1958). 
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Section 46.2 (dd) (8) of the regulations, 7 CFR 46.2 (dd) (3), de- 
fines “acceptance” as meaning failure of the consignee to give 
notice of rejection to the consignor within a reasonable time. Sec- 
tion 46.2(cc) (2) and (3) of the regulations, 7 CFR 46.2 (cc) (2) 
and (3), defines “reasonable time,” with respect to rail shipments, 
as not exceeding 24 hours after notice of arrival and the car has 
been made accessible for inspection, unless, within this period, 
the receiver applies for but cannot obtain Federal inspection be- 
fore the end of this period, and so notifies the consignor within 
the applicable period, in which case the period is extended until 
Federal inspection is made, plus two hours after either an oral 
or written report of the inspection results are made available to 
the receiver. 


In applying the regulations to the facts at hand, we conclude 
that respondent failed to reject car MDT 11282 within a reason- 
able time, and therefore is deemed to have accepted the shipment. 
Such acceptance renders respondent liable to complainant for the 
agreed purchase price of the carload of onions, $2,920, less any 
provable damages sustained as the result of any breach of war- 
ranty on the part of complainant. 


' The contract here called for a sale of U.S. No. 1 onions, de- 
livered Goshen, New York. Although the shipment arrived in 
Goshen on the morning of June 29 and Federal inspection of the 
load was not made until the morning of July 1, we are satisfied 
that the results of that inspection, showing an average of 7% 
decay, or 5% more than the tolerance allowed by the United 
States Standards for onions of this grade (51 CFR 2830, 2838), 
establish a breach of the contract on the part of respondent, in 
violation of section 2 of the act. 


The measure of damages for breach of warranty is the dif- 
ference at the time and place of acceptance between the value 
of the goods accepted and the value they would have had if they 
had been as warranted. Uniform Commercial Code, Section 2- 
714. Since respondent’s acceptance is based upon its failure to 
make a timely rejection of the produce involved herein within 24 
hours after notice of the arrival of such produce at 8 a.m. on 
June 29, it is deemed to have accepted the onions at Goshen on 
the morning of June 30. 


While respondent has offered no evidence of the damages suf- 
fered as the result of complainant’s breach, we take official notice 
of the Federal Market News Service reports for New York City 
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for June 30, 1965, and to the quotations for Arizona onions ap- 
pearing therein. In this report Arizona onion, medium size, Granex 
variety, in 50-pound bags, U.S. No. 1 grade or of generally good 
quality, in less than carlot quantities, are quoted at $3.75 to 
$4.00 per bag, mostly $3.75 to $3.85 per bag, with a few bags 
selling at $3.65 each. Onions identical to these but characterized 
as being of fair condition are quoted at $3.25 to $3.50 per bag. 


While the onions involved herein were accepted in Goshen, New 
York, we accept the market quotations on the New York City 
market as being a reasonable criterion of their value. In this 
connection we take the average of the “mostly” price, $3.80 per 
bag, as representing the market value of onions meeting contract 
requirements, or $3,040. We take the average of the prices quoted 
for onions of fair condition, $3.375 per bag, as representing the 
value of the onions actually delivered under the contract, or $2,700. 
The difference between these two values is $340, representing 
respondent’s damages flowing from complainant’s breach. 


Respondent’s rejection of car MDT 11282, after acceptance, 
was without reasonable cause and in violation of section 2 of the 
act. Where the buyer wrongfully rejects, or in effect revokes 
acceptance, the seller may resell the goods concerned, and if such 
resale is made in good faith and in a commercially reasonable 
manner, the seller may recover the difference between the resale 
price and the contract price. Uniform Commercial Code, Section 
2-706. The parties have raised no issue in connection with the 
propriety of the resale made by complainant. Accordingly, and in 
view of the circumstances involved here, we conclude that such 
resale was made in good faith and in a commercially reasonable 
manner. 


The delivered contract price of the onions in car MDT 11282 
is $2,920. The resale made by complainant resulted in a deficit of 
$120, so that complainant’s damages total $3,040. Subtracting re- 
spondent’s damages of $340, resulting from complainant’s breach, 
leaves a balance due and owing to complainant of $2,700. Repara- 
tion in this amount should be awarded to complainant against re- 
spondent, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,700, with interest thereon at 
the rate of 6 percent per annum from August 1, 1965, until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,566) 


COVE VALLEY PACKERS, INC. v. PILGRIM FRuIT Co., INc. PACA 
Docket No. 2-442. Decided December 11, 1967. 


Improper cooling—Suitable shipping condition—Rejection without 
reasonable cause—Resale prompt and proper—Damages 


In f.o.b. sale where shipment of plums arrived with abnormally high tem- 
peratures, suitable shipping condition warranty not applicable, respond- 
ent’s rejection without reasonable cause and complainant’s resale prompt 
and proper, respondent liable to complainant for difference between 
contract price and net proceeds of resale. 


Bernstein, Weiss, Parter, Coplan & Weinstein, New York, N.Y., for com- 
plainant. 


Aloisi & Aloisi, Boston, Mass., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,500 in connection 
with a shipment of plums in interstate commerce. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability. Since the amount in- 
volved does not exceed $1,500, the shortened precedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement and complainant filed a state- 
ment in reply. Both parties also submitted briefs. 
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FINDINGS OF FACT 


1. Complainant is a corporation, Cove Valley Packers, Inc., 
whose address is P. O. Box 37, Orange Cove, California. 


2. Respondent is a corporation, Pilgrim Fruit Co., Inc., whose 
address is Boston Market Terminal Building, C & Fargo Streets, 
Boston, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On or about June 15, 1966, in the course of interstate com- 
merce, complainant sold to respondent a carload of Santa Rosa 
plums, consisting of 990 crates, at a total price of $4,185, f.o.b., 
Orange Cove, California. The sale was made through Mr. Sid 
Gruber, broker, of the John Slavich Jr. Company. 


4. A Federal-State inspection of the plums was made at Orange 
Cove, California, while they were being loaded into car SFRD 
3295. This inspection was begun at 10:30 a.m., June 16, 1966, 
and completed at 4:30 a.m. June 17, 1966. The plums were certified 


as grading U.S. No. 1, no decay, defects well within tolerance. 


5. Car SFRD 3295 was shipped from Orange Cove, California 
on June 17, 1966, and arrived at Boston, Massachusetts, at 4:40 
a.m., June 24, 1966. The plums were federally inspected at the 
request of respondent at 2:45 p.m. the same day and certified 
as meeting quality requirements but failing to grade U.S. No. 1 
only on account of condition. As to condition the certificate reads 
“mostly firm ripe to ripe, many firm, with deep red to purplish 
crimson color. Average 2% soft. Decay most crates 2 to 9%, 


some 33 to 35%, some none, average 10% Blue Mold and Rhizopus 
Rot in advanced stages.” The temperature of the product in the 
doorway of the car is shown on the inspection certificate as “‘Top 


51° F. Bottom 48° F.” 


6. Sometime on the morning of June 25, respondent called the 


broker, Sid Gruber, and informed him of the condition of the 
load, stating that respondent would only handle the car for the 
account of complainant. Mr. Gruber conferred with complainant 


and was instructed not to allow respondent to sell for the account 


of complainant. Instead complainant turned the car over to 
Giovino Brothers to handle for complainant. 


7. Giovino Brothers was unable to order the car for sale at 
auction on June 27, and the car was instead ordered for sale on 


June 29, on which date it was sold for net proceeds of $2,673.47. 
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8. An informal complaint was filed on August 1, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in dispute relates to whether there was a 
rejection on the part of respondent on the 25th. It is the conten- 
tion of respondent that it did not reject the plums and that 
complainant voluntarily assumed control of the car, relieving 
respondent of any responsibility therefor. Respondent maintains 
that its call to Gruber on the 25th was merely a feeler, for the 
purpose of ascertaining what, if anything, complainant would 
do by reason of the condition of the load and not a rejection. The 
broker, however, says that, “On Saturday, June 25, 1966, Pilgrim 
Fruit Co., Inc. advised me that they were refusing the car and 
would not accept the same, and that they would only handle the 
car for the account of Cove Valley Packers, Inc.” Respondent, 
citing a letter which it received from the broker prior to the 
statement quoted above, claims an inconsistency in the broker’s 
testimony. The letter referred to reads in part as follows: “I 
received a telephone call from Mr. Sam Freni of Pilgrim Fruit 
Company on Saturday, June 25th that the car arrived and the 
Inspection read Average 10% Decay. Mr. Freni did not refuse 
to accept delivery of the car. He asked me to find out what he 
should do after I talked to Cove Valley Packers, giving him the 
Inspection, as reported to me by Pilgrim Fruit Company. Mr. 
Higham instructed me to inform Pilgrim Fruit not to unload the 
car, that he was turning it over to Giovino Brothers. There was no 
attempt made to effect an amicable settlement, such as an allow- 


ance or to permit Pilgrim Fruit to sell the car for the account 
of Cove Valley Packers.” While there might appear to be a dis- 


crepancy in the two satements there is a third explanatory state- 


ment in which Mr. Gruber states that on the day in question he 


“was advised by Mr. Santo Freni that although respondent would 
not abandon the car of plums and would be willing to sell the 
ear for complainant’s account, the respondent was not prepared 


to accept the car and pay the purchase price therefor.” We con- 


clude that the shipment was rejected, and this rejection com- 
municated to complainant. 


Since this was an f.o.b. transaction the produce sold was to be 
placed free on board the transportation facility in suitable ship- 


ping condition, the buyer assuming all risk of damage and delay 
in transit not caused by the seller. 7 CFR 46.43(i). Suitable 
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shipping condition, as used above, means that the commodity at 
the time of billing, is in a condition which, if the shipment is 


handled under normal transportation service and conditions, 


will assure delivery without abnormal deterioration at the con- 
tract destination. 7 CFR 46.43(j). In the present case we con- 


clude that the transportation conditions were abnormal, since the 
temperature range of the plums in the car was 52° to 48° fahren- 


heit on arrival. The proper temperature range for shipment of 


this commodity is between 35° to 45° fahrenheit. Since the trans- 


portation service and conditions were not normal, the warranty 
of suitable shipping condition does not apply. We therefore con- 
clude that respondent’s rejection was without reasonable cause 
and in violation of section 2 of the act. 


There remains the question of whether complainant in any way 


handled the plums improperly after respondent’s rejection so as 
to compound the damages. Respondent makes much over the fact 
that the plums were not sold on June 27, the first regular market 


day after the rejection, but were instead set for sale on June 29, 


However there is evidence to the effect that at the time of the 


rejection it was too late to “prior order” the plums for sale on 
the 27th. We conclude that respondent has failed to prove such 
improper handling of the plums on the part of complainant after 


respondent’s rejection as would tend to increase the damages, 


On the basis of the foregoing it is concluded that complainant’s 
damages as a result of respondent’s rejection is the difference 
between the contract price of the plums ($4,185.00) and the net 
proceeds of the resale ($2,673.47), or $1,511.53. In this connection 
it is to be remembered that complainant expressly limited its 


claim for damages to $1,500.00, so that our award of reparation 
should likewise be limited to that sum. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,500.00, with interest thereon 
at the rate of 6 percent per annum from August 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties, 


1. Protection of Rail Shipments of Fruits and Vegetables, Agriculture Handbook No. 195 
(1961). 
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(No. 11,567) 


GAMBLE ROBINSON CO, v. BEARMAN FRUIT Co. PACA Docket No. 
2-426. Decided December 11, 1967. 


Adjustments or allowances—Consignment not established 


An offer to reduce price on shipment of strawberries in delivered sale does 


not constitute new agreement resulting in consignment and respondent 


liable for purchase price less allowances and amount previously paid 
complainant. 


Complainant and respondent pro se. 


Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $350, in connection with 
a shipment of strawberries in interstate commerce. 


A copy of the formal complaint and of the Department’s report 


of investigation were served upon respondent, and respondent 


filed an answer denying liability. Since the amount involved does 
not exceed $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 


cedure, complainant filed an opening statement, respondent filed 
an answering statement and complainant filed a statement in 
reply. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Gamble Robinson Co., is a corporation, whose 
address is 661 Fifth Avenue North, Minneapolis, Minnesota. 


2. Respondent, Bearman Fruit Co., is a corporation, whose ad- 
dress is 210 North 6th Street, Minneapolis, Minnesota. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about August 5, 1966, in the course of interstate com- 
merce, complainant sold to respondent 100 flats of strawberries 


for $5 a flat delivered, Minneapolis. 
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4. On or about August 5, 1966, complainant shipped from its 
warehouse in Sioux Falls, South Dakota, to its warehouse in 
Minneapolis, Minnesota, 100 flats of strawberries. On August 6, 


1966, respondent’s truck driver signed for and received at com- 
plainant’s warehouse, in Minneapolis the strawberries in question. 
That same day, respondent inspected the berries at its ware- 
house and informed complainant of the presence of mold on some 
of the berries. An allowance of 25 to 50 cents a flat was agreed to 
by complainant. 


5. Respondent accepted the berries but has paid complainant 
only $100 of the total invoice price. 


6. A formal complaint was filed on December 5, 1966, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that shortly after the strawberries were re- 
ceived at respondent’s warehouse on the morning of August 6, 
1966, Pat Zuccaro, President of respondent, telephoned complain- 
ant and talked to Dorland Waite, Manager, and Richard Pangilo, 
Assistant Manager, of complainant, concerning the condition of 
the strawberries. The controversy concerns the new agreement, 
if any, entered into in that conversation. 


The sworn statements of Dorland Waite and Richard Pangilo 
are to the effect that Zuccaro said the berries showed occasional 
mold and that they agreed with him “that if he needed to discount 
the berries twenty-five cents to fifty cents per tray to dispose of 
them, to do so.” In the answer, which is signed by Zuccaro, it is 
stated that the berries were “full of mold besides being soft and 
bleeding type;” that he told Pangilo he could not use the berries 
at the contract price; that Waite offered a reduction of 25 to 50 
cents which he refused; and that Pangilo said to sell the berries 
for the best price obtainable. 


Each party had the burden of proving its contention as to the 
new agreement by a preponderance of the evidence. It is our 
conclusion that complainant has sustained its burden. Further- 
more even if respondent’s allegations were accepted as proven they 
do not establish an agreement between the parties to modify the 
original contract. An instruction to sell for the best price obtain- 
able does not amount to an agreement that a shipment is to be 
handled on consignment. 


SANDLAND TOMATO v. TOMATOES, INC. 1299 
Cite as 26 A.D. 1299 


Complainant seeks reparation of $350, being the contract price 
of $500, less the allowance of $50 and respondent’s payment of 
$100. The failure of respondent to pay to complainant $350, is in 


violation of section 2 of the act. Reparation should be awarded 
complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $350, with interest thereon at 
the rate of 6 percent per annum from September 1, 1966, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 11,568) 


SANDLAND TOMATO Co. v. TOMATOES, INC. PACA Docket No. 2- 
578. Decided December 11, 1967. 


Disputed amount—Payment of 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,853.00 in connection 
with a transaction involving a shipment of tomatoes in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent filed an unverified answer to the complaint, admitting 
liability to complainant in the amount of $2,353.00, and denying 
liability for the balance of $500.00. Respondent claimed that a 
payment in the latter amount had been made to complainant by 
cashiers check. 


On August 2, 1967, an order requiring payment of the undis- 
puted amount of $2,353.00 was issued in favor of complainant and 
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against respondent. Copies of the order were served upon both 
parties. Thereafter, by statement dated November 2, 1967, com- 
plainant notified the Department that it had received on that date 
a cashiers check dated October 20, 1967, in the amount of $500.00, 
and that complainant had credited respondent’s account according- 
ly. 


The complaint, with respect to the $500.00 payment made by 
respondent, should be and is hereby dismissed. This order in no 
way affects the order for the undisputed amount issued August 
2, 1967. 


Copies of this order shall be served upon the parties. 


(No. 11,569) 


HARRY CARIAN SALES v. MUTUAL PRODUCE, INC. PACA Docket 
No. 2-320. Decided December 12, 1967. 


Contract price—Adjustment contingent upon market after arrival 
at destination—Dismissal 


Where contract called for shipment of grapes accompanied by quotation of 
f.o.b. shipping point prices as a guideline, prices subject to adjustment 
upward or downward depending on condition of market after arrival, 
and where respondent has paid complainant net proceeds comparable to 
range of prices in market news reports, complaint dismissed. 


Carroll & Anderson, Indio, Cal., for complainant. 
Lewis and Lewis, Boston, Mass., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a preparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the sum of $7,580.31 in connection with 
transactions in interstate commerce involving three carloads of 
table grapes. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
21, 1966. Complainant was served with a copy of the report of 
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investigation on October 24, 1966. Respondent filed an answer to 
the complaint on November 2, 1966, alleging that complainant 
has been paid in full for the three carloads of grapes. Respondent 
requested an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on Sep- 
tember 22, 1967, at which respondent was represented by counsel 
who called two witnesses to testify for respondent. Complainant 
was not represented by counsel at the hearing and no witnesses 
appeared to testify in his behalf. However, the depositions of two 
witnesses for complainant were received in evidence. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Carian, Jr., doing busi- 
ness as Harry Carian Sales, whose address is P. O. Box 848, 
Coachella, California. 


2. Respondent, Mutual Produce, Inc., is a corporation whose 
address is Room 274, Boston Market Terminal, C & Fargo Streets, 
Boston, Massachusetts. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During the month of May 1966, complainant’s exclusive 
sales agent, Ben Gatz Co. of Fresno, California, sent a form letter 
to respondent soliciting respondent’s business. This letter reads, 
in relevant part, as follows: 


“We kick off the season in Indio by marketing for Harry 
Carian three hundred cars of Perlette Grapes: ‘RAN- 
CHO DE ORO’ and ‘COACHELLA BELLE’.” 


4. On May 23, 1966, respondent sent the following wire to the 
Ben Gatz Co.: 


“HAVE YOUR LETTER SO HAPPENS WE TOO CAN 
USE AN OUTSTANDING CONNECTION FOR 
STRICTLY CLASSY TERMINAL QUALITY PACK 
PERLETTES IF HAVE SOME FLEXIBILITY PHONE 
US ALSO CAN PUT FEW ON A PLANE TODAY OR 
TOMORROW.” 


5. Subsequent to these communications and during the latter 
part of May 1966, the parties entered into a contract wherein 
complainant agreed to ship Perlette grapes from Coachella, 
California, in interstate commerce, to respondent at Boston, 
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Massachusetts, during the 1966 season, with complainant quoting 
f.o.b. shipping point prices as a guideline at the time of shipment, 
and with respondent agreeing to sell the grapes and remit to 
complainant, after adjustment of the f.o.b. shipping point prices, 
either upward or downward, depending upon the conditions pre- 
vailing in the Boston market after the shipments arrived. 


6. The contract between the parties was negotiated by com- 
plainant’s exclusive sales agent, Bennett G. Gatz of the Ben Gatz 
Co., Fresno, California, and respondent’s president, Lewis Guss- 
man. 


7. Pursuant to the contractual arrangement described in Find- 
ing of Fact No. 5, complainant shipped the three carloads of 
grapes involved herein from Coachella, California, to respondent 
at Boston, Massachusetts, quoting invoice prices totaling $25,488, 
f.o.b. Coachella, California, all as set forth below: 

Car PFE 300910, Shipped June 7, 1966: 


955 lugs Perlette grapes at $6.50 each — $6,207.50 
200 lugs Cardinal grapes at 7.00 each — 1,400.00 


1155 lugs — precooling at 10 each — 115.00 
1 Ryan Recorder Instrument — 15.00 
$7,737.50 


Car PFE 301469, Shipped June 9, 1966: 
1100 lugs Perlette grapes at $6.50 each — $7,150.00 


220 lugs Cardinal grapes at 6.50 each — 1,430.00 
1320 lugs — precooling at 10 each — 132.00 
1 Ryan Recorder Instrument — 15.00 

$8,727.00 


Car PFE 301784, Shipped June 13, 1966: 
1385 lugs Perlette grapes at $6.00 each — $8,310.00 


100 lugs Cardinal grapes at 5.50 each — 6550.00 
1485 lugs — precooling at 10 each — 148.50 
1 Ryan Recorder Instrument — 15.00 

$9,023.50 


8. On June 9, 13 and 14, 1966, complainant sent the following 
wires to respondent: 
Wire of June 9: 


“MECHANICAL CAR PFE 301469 OUT 330 PM 1100 
CB PERLETTES AT 6.50 220 CB CARDINALS AT 
6.50.” 

Wire of June 18: 


“SHIPPED PFE 301784 WITH 1385 COACHELLA 
BELLE PERLETTES 6.50 COACHELLA BELLES 
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CARDINALS 5.50 BOTH PLUS .10 PRECOOLING 
ROUTED SP SSW EAST ST LOUIS PENN N&H 
CARBON COPY TO BEN GATZ CO FRESNO.” 


Wire of June 14: 


“RETEL PFE 301784 OUT YESTERDAY BILLING 
PERLETTES AT MARKET 6.00 FOB PLUS PRE- 
COOLING.” 


9. On the dates shown below, the three carloads of grapes 
arrived in Boston and were inspected by the National Perishable 
Inspection Service, Inc., whose certificates of inspection described 
the size and condition of the grapes, in relevant part, as follows: 


Arrival NPIS 
Car No. Date Inspection Size and Condition of Grapes 
PFE 300910 6-14-66 6-14-66 Both varieties: Small to medium sizes. 
Average less than 1% of decay and wet 
and sticky berries. 


PFE 301469 6-16-66 6-16-66 Perlettes: Small to medium, few large 
size berries. Cardinals: Medium to large 
size. Condition: Average less than 1% 
decay. 3 to 5% wet and sticky berries. 

PFE 301784 6-20-66 6-22-66 Perlettes: Small to medium sized bunches 
of mostly small to medium, few large 
berries. Cardinals: Small to medium size 
bunches of small to large berries. Con- 
dition: Average less than 1% decay. 
Perlettes: Average between 2 and 3% 
weak berries. Average 2% wet berries. 
Cardinals: Average less than 1% wet 
berries. 


10. Respondent sold the three carloads of grapes for net pro- 
ceeds totaling $17,907.69, which sum respondent remitted to 
complainant. The net proceeds realized from the sale of each car- 
load, however, was less than the corresponding f.o.b. price quoted 
for that carload, as set forth below: 


Dates of Sale Price Range FOB Net 
Car. No. (1966) Per Lug Price Proceeds Difference 


PFE 300910 6-15to6-17 $7.00 to $8.25 $ 7,737.50 $ 7,416.94 $ 320.56 
PFE 301469 6-17t06-24 3.50 to 7.50 8,727.00 5,987.62 2,739.38 
PFE 301784 6-21t06-28 3.50 to 7.00 9,023.50 4,503.13 4,520.37 

$25,488.00 $17,907.69 $7,580.31 


11. During the period June 16 through June 19, 1966, a heavy 
exchange of telegrams took place between the parties. In the 
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first of these telegrams which is dated June 16 and is addressed 
to complainant, respondent quotes some of the prices it is getting 


for the grapes in car PFE 300910 and explains that these prices 
are the result of the small size of the fruit contained in the car. 
Respondent further suggests that complainant make other dis- 
position of car PFE 301784, shipped on June 13, unless it (com- 


plainant) is willing to “make the necessary adjustments to see 


we don’t get hurt on this car (PFE 300910) or the other cars we 


are now working as per our phone conversation when deal 
started.”” Respondent received no reply to this telegram and on 
the following day, June 17, again wired complainant. In this 
telegram respondent gave more details on sales from the grapes 
in car PFE 300910 and again remarked on the small size of the 
grapes. Respondent pointed out that this prevented the subject 
grapes from being competitive with grapes of other brands in 
Boston and asked complainant to reply to the wire, especially with 
regard to car PFE 301784. Complainant replied on the same day, 
June 17, reminding respondent that the shipment of June 3 had 


been adjusted by 75¢ per lug and advising respondent that he 
(complainant) expected the full contract prices on cars PFE 
300910, PFE 301469, and PFE 301784, since these were firm 
f.o.b. sales to respondent. Respondent telegraphed complainant, 
still on June 17, and denied that these were firm f.o.b. sales. 
Respondent informed complainant that the agreement provided 
for the f.o.b. price to be guideline only, and requested that com- 
plainant talk with Ben Gatz to verify this. Complainant replied 
by wire of June 18, wherein he stated he had contacted Ben 
Gatz, but that he had not wavered from his position that the prices 
quoted respondent were firm sales prices and not guidelines. 
Complainant refers to the 75¢ per lug adjustment given on the 
June 3 shipment and states that this was due to the fact that 
respondent was a new customer, whom complainant wished to 
keep happy. Respondent replied to complainant, by wire, on June 
19, reiterating that the agreement with Ben Gatz had provided 


that the f.o.b. price quoted on each shipment would be used only 
as a guideline; that it still regarded the 75¢ per lug reduction 


made on the June 3 shipment as substantiating this; and concluded 
by saying that “we believe that when this situation is completed 
you will find us extremely fair.” 


12. During the period June 20 through 28, 1966, respondent 
sent complainant six wires setting forth the prices per lug at 
which respondent sold the grapes in cars PFE 300910, 301469, 
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and 301784. Then, on June 29, respondent sent complainant a 
wire in which it acknowledged a telephone conversation with 
complainant the night before, at which time complainant offered 
respondent a 50¢ per lug adjustment. Respondent in its wire 
refused the offer but informed complainant that because it felt 
the guideline arrangement was made by Gatz without his (com- 
plainant’s) approval, it would accept an adjustment of $1.00 per 
lug. Complainant wired respondent, also on June 29, that the 
50¢ adjustment had been offered by complainant only to get rid 
of a nuisance claim, and had not been intended to extend beyond 
the time of the telephone conversation. Complainant, also in this 


wire, denied that respondent had made a counter offer of $1.00 
per lug adjustment, but stated that it would have been unaccept- 
able in any event. Complainant concluded by demanding the total 
of the invoice prices on the three carloads in question. Respondent 
telegraphed a reply to complainant on June 30, acknowledging 
receipt of his (complainant’s) wire of June 29, and advising that 
“vour checks for three cars were all airmailed yesterday as per 
phone agreement minus the disputed amount.” 


13. Respondent has paid complainant a total of $17,907.69 in 
connection with the three shipments of grapes involved herein. 


14. The formal complaint was filed on September 13, 1966, 


which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The dispute here is directed to the character of the contract 
negotiated by the parties. In substance, it is complainant’s posi- 
tion that the three carloads of grapes were sold to respondent 
at firm f.o.b. sales prices, and that respondent accepted the ship- 
ments at destination, but has failed and refused to pay the balance 
due on the agreed purchase prices totaling $7,580.31. In partial 
support of his position, complainant relies upon confirming wires 
sent respondent on two of the cars, PFE 301469 and PFE 301784, 


and invoices airmailed to respondent on the three cars, all of 
which showed the terms of sale as f.o.b. Respondent, however, 


contends that its agreement with complainant called for f.o.b. 


prices, to be used as guidelines only, which were to be revised 


either up or down, depending upon the condition of the Boston 
market after the cars reached destination, with respondent being 
allowed the approximate equivalent of a commission. 
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Respondent’s president, Lewis Gussman, and respondent’s 


salesman, John Andrews, each testified to being on the telephone 
at the same time when the disputed agreement here was reached 
with complainant’s sales agent, Ben Gatz. Both of these witnesses 
testified that the telephone negotiations with Gatz occurred in 


the latter part of May 1966, following respondent’s receipt of 


Gatz’s form letter soliciting business, and subsequent to respond- 


ent’s wire of May 23, 1966, acknowledging Gatz’s form letter. 
According to Gussman and Andrews, it was in the course of this 
telephone conversation that Gatz agreed to ship the grapes, quote 


prevailing f.o.b. prices as a guideline to respondent, leaving the 


final price open for adjustment, either up or down, depending 
upon the condition of the Boston market after arrival of the cars. 
Gussman and Andrews also testified that, upon arrival of the 
cars, the fruit was sold promptly and for the best prices obtaining 
in the Boston market for grapes of small to medium size, and that 
complainant regularly received wires from respondent showing 
the sale prices being realized by respondent. 


Complainant’s sales agent, Ben Gatz, testified by deposition. 
In the course of his direct examination, he was asked for the 
dates, identities of the participants, and the substance of any 
conversations he had with any member of respondent company. 
Gatz replied that he had had several conversations with respond- 
ent firm but could “not recall any of the dates nor the conversa- 
tions.”” Later on, the witness was asked if he had any conversa- 
tion in which the f.o.b. basis of sale was acknowledged as satis- 
factory by respondent. Gatz replied that he had talked with Guss- 
man “and to the best of my ability specifically related that all 
sales would be f.o.b. I do not recall his exact acknowledgment, 
but assume that this was a mutual understanding at the time.” 


Complainant’s testimony also was submitted in evidence by 
means of deposition, in the course of which he was asked, on direct 
interrogatory, whether he had ever received anything from re- 
spondent to indicate that the sales were other than f.o.b. Com- 
plainant answered by saying that he had received a wire from 
respondent indicating “some vague working together kind of a 
deal that I don’t quite understand, whereby they would pay us 
more if the market was higher, or less if the market was lower, 
but that was never our understanding. . .” That complainant did 
understand the nature of the arrangement respondent was propos- 
ing, however, seems to be clearly evidenced by additional testi- 
mony of complainant. Questioned as to any conversation he had 
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with any of respondent’s representatives, complainant stated that 


he had talked with respondent’s Lewis Gussman prior to the start 
of the season. In this conversation, according to complainant, 
Gussman spoke of an arrangement which respondent had in 
previous years with a California firm with whom respondent was 


no longer doing business. According to complainant, “Gussman 


said that they had worked with him on pricing of the merchandise 
as it was received, and in this manner they were. . . they had 
worked with him very well. . . and I also expressed or told him 
very pointedly that though I was aware of what he had indicated 


in the way he had done business with the other company, that our 


business was strictly f.o.b. and he acknowledged that fact. . .” 
(Emphasis ours). 


In reviewing the testimony of the witnesses, we find that given 
by respondent’s witnesses to be direct and positive, while Gatz’s 
testimony is vague and uncertain. This is illustrated in part by 
Gatz’s statement that he did not recall that respondent asknowl- 
edged that all sales would be on an f.o.b. basis, but that he as- 
sumed that such was mutually understood at the time he talked 
with Gussman. As to the testimony of complainant, we find it 
somewhat equivocal. On the one hand complainant appears not 
only to deny entering into the pricing arrangement described by 
respondent, but seems to deny that he even understood how it 
worked. On the other hand, and in this same deposition, com- 
plainant makes statements that seem to indicate that he was 
fully aware of the pricing arrangements respondent was pro- 
posing at the very inception of the deal and which were subse- 
quently negotiated by complainant’s agent, Ben Gatz. 


Aside from the testimony of the witnesses, other evidence of 
record appears to support respondent’s version of the contract 
between the parties. For example, respondent wired Gatz on May 
23, 1966, at the very outset of the deal, acknowledging the agent’s 
form letter of solicitation and advising that respondent could 
use quality pack Perlettes “IF HAVE SOME FLEXIBILITY.” 
This wording, it seems to us, indicated respondent’s intention to 
negotiate an agreement which would not be rigid, as was the firm 
f.o.b. sale basis, urged here by complainant, but would be one 
capable of modification and readily adjustable to changing condi- 
tions, as contended by respondent. A further circumstance that 
militates against the firm f.o.b. sales urged by complainant has 
to do with the post-contract behavior of respondent: from the 
period June 15 through June 28, 1966, when the evidence shows 
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that the three carloads of grapes were being sold in Boston, com- 
plainant received, almost daily, reports from respondent on the 
progress of the sales. Had the sale of these cars been on an f.o.b. 
basis, as contended by complainant, we can see no reason why 
respondent would furnish such information. On the other hand, 
the fact that such prices were made available to complainant is 
consistent with respondent’s claim that its agreement with Gatz 
called for an adjustment of the f.o.b. guideline prices, provided 
market conditions at Boston warranted such modification. 


Certain other relevant evidence is contained in the record, but 
it is hardly probative of the position of either party, due to the 
doubtful inferences to be drawn from it. Falling into this category 
is the evidence relating to a truckload of grapes shipped by com- 
plainant to respondent on June 3, 1966, which were received and 
accepted by respondent. After respondent sold the load, Gatz and 
complainant agreed to an allowance of 75¢ per lug, which fact is 
undisputed. However, respondent’s witnesses testified that the 


allowance was made in accordance with the earlier understanding 


reached with Gatz. Complainant, on the other hand, testified that 
the reduction was made in order to please a new customer, and 
Gatz testified that it was made “for quality reasons and also 
perhaps to put their best foot forward with a new customer.” 


In any case, this load is not a part of the subject-matter of the 


complaint here, and we feel that little would be accomplished by 
trying to decide if the reduction on this load was due to the agree- 
ment or to other causes. Furthermore, as we have indicated 
earlier, it does little to establish the position of either party and 


we therefore can give it very little weight as evidence in this case. 


Having affirmatively alleged distinctly different versions of 
their agreement, each of the parties assumed the burden of prov- 
ing the contract claimed. In our view, complainant’s evidence 


falls far short of the preponderance required to prove that the 


sales were made on a firm f.o.b. basis. On the other hand, we are 


of the opinion that respondent, by persuasive and convincing 
evidence, including the more credible testimony of its witnesses, 
has sustained its burden of proving that the contract here called 


for complainant to ship grapes to respondent accompanied by 
guideline prices which were subject to possible modification and 
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revision, depending upon the condition of the Boston market 
after the cars reached destination, and it is so concluded.’ 


It appears that the three carloads cf grapes involved herein 
were sold promptly upon arrival at Boston, by respondent, at the 
market prices then prevailing for fruit of the size, quality and 
condition disclosed by the NPIS inspection at destination. These 
prices, which resulted in total net proceeds of $17,907.69, were 
comparable to the mid-point in the range of prices being quoted 
at the time in the Department’s Market News Service reports 
at Boston. Respondent having paid this sum of $17,907.69 to 
complainant, no balance remains due from respondent to com- 
plainant in connection with the transactions involved herein. 
The complaint, therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,570) 


DEARDORFF-JACKSON COMPANY ¥v. NATIONAL PRODUCE DISTRIBU- 


Tors, INc. PACA Docket No. 2-61. Decided December 18, 
1967. 


Failure to deliver—Damages—Impossibility of performance 


Where complainant had beforehand knowledge of impossibility of perform- 
ance of contract for particular grower’s produce, complainant not ex- 
cused for failure to deliver due to its default in assuring that the source 
of produce would not fail, and respondent entitled to damages for 
difference between market value at time respondent learned of breach 


and contract price, 


Blanksten and Lansing, Chicago, Ill., for complainant. 
Golbus & Golbus, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


1. Consideration has been given, as we must, to the fact that the same conclusion was 
reached by the presiding officer who, at the oral hearing, had the opportunity to observe the 
demeanor, under oath, of the witnesses who testified before him. Great Western Food Dis- 
tributors v. Brannan, 201 F. (2d) 476 (7 Cir. 1953); Murlas Brothers Company v. Zambito 
Brothers, 17 A.D. 338 (1958). 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed November 18, 1965, complainant 
seeks reparation of $39,075, which amount is alleged to be the 
balance due on 81 carloads of potatoes sold to respondent and 
delivered in June and July 1965. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy 
of the report of investigation were served upon respondent. Re- 
spondent filed an answer denying liability to complainant. The 
answer included a counterclaim for $51,215, which amount is al- 
leged to be the loss resulting from complainant’s failure to deliver 
an additional 30 carloads of potatoes contracted for. 


An oral hearing was held at Chicago, Illinois, on January 17, 
1966, at which both parties were represented by counsel. Three 
witnesses testified for complainant and one testified for respond- 
ent. Three depositions were received in evidence on behalf of re- 
spondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Company, is a corporation 
whose address is P. O. Box 1188, Oxnard, California. At the time 
of the transactions involved herein, complainant was licensed un- 
der the act. 


2. Respondent, National Produce Distributors, Inc., is a cor- 
poration whose address is 1425 South Western Avenue, Chicago, 
Illinois. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


38. Following negotiations beginning on or about January 1, 
1965, the parties entered into a written contract dated February 
26, 1965, for the sale by complainant to respondent of 150 carloads 
of potatoes to be shipped from California to respondent in 
Chicago. The contract was signed by Dan Rietman, respondent’s 
President, and Duane F. Smith, complainant’s salesman who 
handled the negotiations for complainant. The contract as final- 
ly amended on March 10, 1965, reads in pertinent part as follows: 


“That Buyer shall buy and Seller shall sell 100 cars of Long- 
white Potatoes containing 480 sacks each and grading US#1 
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Size ‘A’, 2” minimum, unstripped and meeting maturity 
regulations if any exist, otherwise no worse than slightly to 
moderately skinned, at $2.75 F.0.B. shipping point, certifi- 
cates to read clean. 


“That Buyer shall buy and Seller shall sell 50 cars of Red 
Lasoda Potatoes containing 480 sacks, grading US#1, Size 
‘A’, 2” to 3-1/2”, mostly 2-1/4” to 3-1/4”, at $2.75 F.O.B. 


shipping point, certificates to read clean. 


“That shipment of Longwhite Potatoes to be made from 
June Ist through June 30th, 1965 but not to exceed five (5) 
cars on any one day, Monday through Saturday, each week, 
except that should shipment not start on June 1st, Buyer has 
the right to make up shipments on the basis of two (2) cars 
per day. 


“That shipment of Red Lasoda Potatoes to be made from 
June 5th through June 30th, 1965 but not to exceed three 
(3) cars per day, Monday through Saturday, each week, ex- 
cept that should shipments not start on June 5th, Buyer has 
the right to make up shipments on the basis of one (1) car 
per day. 


“That Buyer shall pay to the Seller a deposit of $200.00 per 
car, payment to be made upon the acceptance and signing of 
this agreement. 


“That should the Seller not produce 50 cars of Red Potatoes, 
the Buyer agrees to take the number of cars available, as 
close to 50 cars as possible. 


“The grower on the above contract will be Barling Bros.” 


4. By written contract dated February 16, 1965, Barling Bros., 
Wasco, California, appointed complainant as exclusive market- 
ing agent for potatoes to be grown by Barling Bros. during the 
1965 season, estimated at 400 acres of Longwhite potatoes and 
50 acres of Red Lasoda potatoes. Beginning on January 5 and 
ending on February 22, 1965, Barling Bros. planted 43 acres of 
Red Lasoda potatoes. Barling Bros. was unable to purchase seed 
potatoes to plant the remaining seven acres. Complainant was 
advised of the smaller acreage on February 18. The potatoes were 
not mature for harvesting until June 14. The total production of 
20 carloads of Red Lasoda potatoes, U.S. No. 1, Size A, was de- 
livered to complainant. 
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5. Pursuant to the contract of February 26, as amended, re- 
spondent advanced to complainant $30,000 and complainant ship- 
ped from Wasco to respondent in Chicago 99 carloads of Long- 
white potatoes and 20 carloads of Red Lasoda potatoes received 
from Barling Bros. Complainant granted respondent an allowance 
of $240 on one carload of Red Lasoda potatoes because of wet 
sacks and decay. Respondent accepted the potatoes and paid com- 
plainant the agreed price, less the $200 advance, for each of the 
carloads of Longwhite potatoes, leaving a balance due of $22,235 
for the Red Lasoda potatoes, less the unused advance of $6,200 
on the 30 carloads of Red Lasodas and the one carload of Long- 
white potatoes not shipped. 


6. On July 2, 1965, respondent sent complainant a telegram in- 
quiring about shipment of the remaining 30 carloads of Red 
Lasoda potatoes. On the same date, complainant replied by tele- 
gram: 


“RETEL CARS SHIPPED 22ND JUNE MAKING TOTAL 
20 CARS TO THAT DATE COMPLETED OUR RED CON- 
TRACT WITH YOU, THIS WAS ALL THE ACREAGE 
YIELDED. YOU WILL RECALL THE CONTRACT READS 
‘UP TO 50 CARS OR AS NEAR AS POSSIBLE’. YOU 
WERE ADVISED QUITE SOME TIME BEFORE SHIP- 
MENTS STARTED NOT TO EXPECT MORE THAN 20- 
25 CARS TOTAL. YOU WERE OFFERED LONGWHITES 
IN LIEU OF REDS IF WE FELL SHORT BUT YOU RE- 
FUSED THE OFFER, THEREFORE WE MUST AND DO 
CONSIDER THE CONTRACT FILLED ACCORDING TO 
SPECIFICATIONS AND AGREEMENTS BETWEEN US.” 


On July 3 respondent advised complainant by telegram that it 
was entitled to damages for the non-delivery. 


7. In June 1965, contemplating shipment in interstate com- 
merce, complainant sold to respondent seven carloads of Red 
Lasoda potatoes grown and packed by North Kern Packers, Wasco, 
California, for a total price of $21,120, f.o.b. Wasco, California. 
These potatoes were shipped from Wasco to respondent at Chicago. 
Respondent accepted the potatoes but has not paid complainant 
any part of the total purchase price. 


8. In July 1965, contemplating shipment in interstate com- 
merce, complainant sold to respondent four carloads of Longwhite 
potatoes grown and packed by North Kern Packers for a total 
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price of $13,440, f.o.b. Wasco. The potatoes were shipped from 
Wasco to respondent at Chicago. Respondent accepted the potatoes 
but has paid complainant only $11,520, leaving a balance due of 
$1,920. 


9. The formal complaint was filed November 18, 1965, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant seeks reparation of $16,035 on the contract dated 
February 26, as amended on March 10, 1965, $21,120 on the con- 
tract of June 1965 and $1,920 on the contract of July 1965, or a 
total of $39,075. As to the contract of July 1965, respondent con- 
tends that complainant agreed to the deduction of $1,920 made 
by respondent and accepted respondent’s remittance for the re- 
duced amount without complaint. 


The evidence shows that the contract of July 1965 was entered 
into by Dan Rietman, President of respondent, and Duane F. 
Smith, complainant’s salesman. Although the testimony of these 
witnesses is not as clear and complete as it should have been, it 
appears that they initially agreed to the price invoiced by com- 
plainant. According to Rietman, it was also agreed in the same 
conversation that “if the market was easier, credit would be 
given,” but that complainant, although requested to do so, refused 
to reduce the price. Rietman admitted that the deduction of $1,920 
was arbitrarily made. On the other hand, Smith testified that Riet- 
man, after accepting the four loads, asked for help because of 
the declining market; that he told Rietman he would try to get 
an adjustment from the grower; but that the grower refused to 
reduce the price. Respondent had the burden of proving its con- 
tention by a preponderance of the evidence. We conclude that re- 
spondent has failed to sustain this burden. 


Respondent next denies complainant’s claim for $39,075 on the 
ground that respondent sustained damages in a larger amount by 
reason of complainant’s failure to deliver the balance of 30 car- 
loads of Red Lasoda potatoes under the contract dated February 
26, 1965, as amended. Respondent in its counterclaim for $51,215 
alleged that the contract ‘was finalized on March 10, 1965, which 
was in sufficient time to purchase seed, plant and harvest the said 
crop in a good farmer-like manner to enable the complainant to 
comply with its contract with respondent...” At the oral hear- 
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ing, respondent amended its counterclaim by increasing the 
amount sought to $74,755.20. 


There is no dispute that the contract of February 26 was amend- 
ed on March 10, pursuant to Rietman’s written request of March 
8, to include the name of the grower, Barling Bros., to increase 
the number of sacks of Longwhite potatoes per car from 450 to 
480, and to change the paragraph reading “That should the Seller 
not produce 50 cars of Red Potatoes, the Buyer agrees to sub- 
stitute one (1) car of White Potatoes for each car of Red Potatoes 
not produced” to “That should the Seller not produce 50 cars of 
Red Potatoes, the Buyer agrees to take the number of cars avail- 
able, as close to 50 cars as possible.” Complainant contends that 
it delivered to respondent all of the Red Lasoda potatoes meet- 
ing contract requirements which Barling Bros. produced and 
that it was excused from shipping the additional 30 carloads be- 
cause the grower was unable to purchase certified seed to produce 
such quantity. 


The evidence establishes that Barling Bros. is a partnership 
composed of two brothers, Dan and Sam Barling, which owns a 
packing shed at Wasco, California, and also grows produce on 
land it owns and on land leased from others. Dan Barling testified 
that in 1965 Barling Bros. leased 390 acres from Kern County 
Land Company on which to grow potatoes; and that in December 
1964 and January 1965, Barling Bros. purchased three carloads 
of certified Red Lasoda seed potatoes, consisting of 1,290 100- 
pound sacks, for planting 50 acres. Barling further testified that 
on February 16, 1965, Barling Bros. entered into a written con- 
tract with complainant whereby complainant was appointed ex- 
clusive marketing agent for potatoes to be grown by Barling Bros. 
during the 1965 season, estimated at 400 acres of Longwhite 
potatoes and 50 acres of Red Lasoda potatoes; that prior to this 
contract Duane Smith told him of the proposed sale to respondent 
of 100 carloads of Longwhite potatoes and 50 carloads of Red 
Lasoda potatoes; and that he told Smith that he only had seed for 
50 acres of Red Lasoda potatoes. Barling further testified that 
planting began on January 5 and was completed on February 22; 
that only 43 acres could be planted because some of the seed was 
frozen; and that on February 18 he told Smith that only 43 
acres could be planted. According to Dan Barling, Kern County 
Land Company will permit only the planting of certified seed on 
its land and that he was unable to purchase more Red Lasoda 
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seed from suppliers in Nebraska, North Dakota, and Minnesota 
for the remaining seven acres. 


Duane Smith testified that Barling Bros. must have notified 
him after February 26 of its inability to supply 50 carloads of 
Red Lasoda potatoes, or he would not have contracted on that 
date with respondent for 50 carloads. This testimony is not very 
convincing, however, in view of the fact that complainant’s con- 
tract with Barling Bros. was only for 50 acres. 


Section 2-615 of the Uniform Commercial Code which was in 
effect in both California and Illinois at the time of the transaction 
involved herein, provides in pertinent part as follows: 


“Except as far as a seller may have assumed a greater ob- 
ligation and subject to the preceding section on substituted 
performance: 


(a) Delay in delivery or non-delivery in whole or in part by 
a seller who complies with paragraphs (b) and (c) is not a 
breach of his duty under a contract of sale if performance as 
agreed has been made impracticable by the occurrence of a 
contingency the non-occurrence of which was a basic assump- 
tion on which the contract was made. . . 


(c) The seller must notify the buyer seasonably that there 
will be delay or non-delivery. . .” 


Comment 5 of this section states that where a particular source 
of supply is exclusive under the agreement and fails through 
casualty, performance is not excused unless the seller has em- 
ployed all due measures to assure himself that his source will 
not fail. See Canadian Industrial Alcohol Co., Ltd. v. Dunbar 
Molasses Co., 258 N.Y. 194, 179 N.E. 383, 80 ALR 1173 (1932) 
and Ranney-Davis Mercantile Co. v. Shawano Canning Co., 111 
Kan. 78, 206 Pac. 337 (1922). Here, the non-delivery was not due 
to a casualty such as crop failure but solely to the fact complainant 
contracted to sell respondent 50 carloads of Red Lasoda potatoes 
even though complainant’s prior contract with the grower was 
only for 50 acres. The evidence shows that an acre will produce 
200 to 305 100-pound sacks of U.S. No. 1, Size A, potatoes de- 
pending on the weather and other variable factors. Hence, at the 
most, complainant could have expected delivery of 31 carloads 
from the 50 acres. Actually, complainant knew at the time it 
entered into the contract with respondent that the grower had 
planted only 43 acres with an ultimate production of 27 carloads. 
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Under these circumstances, it cannot be said that complainant 
took adequate steps to assure its performance of the contract 
with respondent. 


Complainant urges in its brief that it was excused from de- 
livering the 30 carloads of Red Lasoda potatoes in view of the 
contract provision: 


“That should the Seller not produce 50 cars of Red Potatoes, 
the Buyer agrees to take the number of cars available, as 
close to 50 cars as possible.” 


There is no evidence in this proceeding as to the meaning which 
the parties intended to give this provision. It seems to us that 
this clause merely limited the remedies otherwise available to 
respondent in the event complainant failed to deliver all of the 
Red Lasoda potatoes called for by the contract. In any event, it 
must be remembered that the contract was for 50 carloads of 
Red Lasoda potatoes and that respondent was to and did make a 
deposit of $200 per car for all 50 cars. In the absence of any 
evidence as to the intention of the parties, it is clear that, and 
the only reasonable construction possible is that, such provision 
was not intended to and did not excuse complainant from per- 
formance due to its own default. Complainant’s construction of 
this provision would lead to the ludicrous result of excusing its 
failure to perform even if Barling Bros. planted only sufficient 
acreage to yield the carload of Red Lasoda potatoes. Surely, this 
was not the intention of the parties and cannot be concluded from 
the provision in issue. 


It is concluded that complainant’s failure to deliver the 30 car- 
loads of Red Lasoda potatoes to respondent was without reasonable 
cause in violation of section 2 of the act. In view of this con- 
clusion, it is unnecessary to consider respondent’s other conten- 
tions. 

The measure of damages for non-delivery is the difference 
between the market price at the time when the buyer learned of 
the breach and the contract price together with any incidental 


and consequential damages, but less expenses saved in consequence 
of the seller’s breach. Uniform Commercial Code, section 2-713. 
The only evidence bearing on the question of when respondent 


first learned of the breach is the statement in complainant’s tele- 


gram of July 2 that it informed respondent some time prior to 
the first shipment that only 20 to 25 carloads would be shipped. 
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In the absence of a more definite earlier date, it is concluded that 
respondent had notice of the breach at least by June 14, the date 
the first carload was shipped. Official notice is taken of the Fed- 
eral Market News Report issued at Bakersfield, California, which 
quotes f.o.b. sales on Monday, June 14, 1965, of Red Lasoda 
potatoes, U.S. No. 1, Size A, at $5.75 to $6 per 100-pound sack. 
The average of such prices, $5.8714, is accepted as representing 
the market value of potatoes meeting contract requirements, 
making a total market value for the 30 carloads of $84,600. The 
difference between $84,600 and the total contract price for 30 
carloads of $39,600, or $45,000, represents the damages sustained 
by respondent from complainant’s breach of contract. Deducting 
the sum of $39,075 due complainant on the 31 carloads shipped, 
leaves a balance owed respondent of $5,925. Reparation should be 
awarded respondent in that amount with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $5,925, with interest thereon 


at the rate of 6 percent per annum from July 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,571) 


MANTECA FROZEN FOODS v. LOMBARDO FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 2-373. Decided December 18, 1967. 


Contract term—Quantity—Dismissal 


Where no meeting of minds with respect to excess quantity of berries er- 
roneously ordered by broker, contract does not exist, and as respondent 
has paid for all berries disposed of, complaint dismissed. 


Complainant pro se. 
Golbus & Golbus, Chicago, IIll., for respondent. 
G. H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was filed April 27, 1966, and the formal 
complaint was filed October 17, 1966. Complainant seeks repara- 


tion in the amount of $2,115.24, which is the alleged balance due 


on a shipment of 334 80-pound cartons of frozen boysenberries 
and 167 30-pound cartons of frozen blackberries sold to respondent 
in November 1965. 


A copy of the complaint and a copy of the Department’s report 


of investigation were served upon respondent. A copy of the in- 


vestigation report was served upon complainant. Respondent filed 
an answer in which it admitted ordering 5,010 pounds of black- 
berries (167 cartons), but alleged that it ordered only 1,020 


pounds of boysenberries (84 cartons). Respondent further alleged 
that only 498 cartons of berries were shipped; that at the request 


of the broker it was successful in utilizing all of the berries ship- 
ped except 200 cartons of boysenberries which it placed in cold 
storage for the account of complainant; and that it paid com- 


plainant the sum of $2,955.81 which included freight charges in 
the amount of $66.51. 


An oral hearing requested by respondent was held in St. Louis, 
Missouri, on May 19, 1967. Complainant was not represented by 


counsel, but its Manager, John K. Simonds, appeared and testified 


on its behalf. Respondent was represented by counsel and Anthony 


A. Lombardo, respondent’s President, appeared and testified in 
its behalf. Respondent filed proposed findings of fact and con- 
clusions, and a brief. 


FINDINGS OF FACT 


1. Complainant, Manteca Frozen Foods, is a corporation whose 
address is P. O. Box 1029, Manteca, California. 


2, Respondent, Lombardo Fruit & Produce Company, is a cor- 


poration whose address is 83-91 Produce Row, St. Louis, Missouri. 


At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. During the latter part of October 1965, respondent placed 


an order with John Matiasevich, a fruit broker at Watsonville, 


California, for 5,010 pounds of frozen blackberries and 1,020 
pounds of frozen boysenberries, packed in 30-pound plastic-lined 
cartons, at 34 cents per pound for the boysenberries and 31 cents 


per pound for the blackberries, f.o.b, Manteca, California, Such 
berries were to be delivered to Santa Clara, California, for ship- 
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ment by pool car to respondent’s customer, the University of 
Missouri, Columbia, Missouri. 


4. The broker, in transmitting to complainant respondent’s of- 


fer to purchase, erroneously ordered 10,020 pounds of boysen- 
berries instead of 1,020 pounds. Complainant accepted the offer. 


5. On November 8, 1965, complainant shipped 167 cartons of 


blackberries and 334 cartons of boysenberries by truck from 


Stockton, California, to Santa Clara, California, where the berries 
were loaded for shipment by rail to respondent. Only 498 cartons 
of berries were in the car on arrival at Columbia, Missouri, on 


November 22, 1965, The University of Missouri notified respond- 


ent that some of the 498 cartons were marked boysenberries and 


the balance were unmarked, and that it had taken 50 cartons of 
boysenberries and placed the other cartons in cold storage for 
respondent’s account. Respondent inspected the cartons and de- 


termined that 167 cartons were blackberries and 331 cartons were 
boysenberries. Thereafter the University of Missouri accepted 


164 cartons of blackberries. 


6. Respondent advised the broker of the excess quantity of 
berries received and instructed the storage company to put the 


berries in complainant’s name, Respondent disposed of 8 cartons 
of blackberries and, at the broker’s request 81 of the 281 cartons 


of boysenberries in storage. 

7. Complainant invoiced respondent for 10,020 pounds of boy- 
senberries at 34 cents per pound or $3,406.80, 5,010 pounds of 
blackberries at 81 cents per pound or $1,553.10, and for trucking 
charges in the amount of $111.15, or a total sum of $5,071.05. 

8. On February 2, 1966, respondent paid complainant $2,889.30, 
the contract price for 167 cartons of blackberries and 131 car- 
tons of boysenberries, plus $66.51 for freight, or a total payment 
of $2,955.81. Respondent declined to accept or pay for the re- 


maining 200 cartons of boysenberries or to pay the trucking 
charges on them, and such boysenberries remained in cold storage 


for the account of complainant. 


9. The informal complaint was filed April 27, 1966, which was 
within 9 months after the alleged cause of action accrued. 
CONCLUSIONS 


Respondent is a wholesale jobber and distributor of fresh and 
frozen foods. Anthony A. Lombardo, the President of respondent, 
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testified that in the latter part of September 1965, John Matiase- 


vich telephoned and asked whether he wanted to make any pur- 
chases; that he told Matiasevich he had a request from the Uni- 


versity of Missouri to bid on various frozen foods, including 5,010 
pounds of blackberries and 1,020 pounds of boysenberries, and 


that several days later Matiasevich telephoned and quoted prices 


on the items. Lombardo further testified that after he was award- 
ed the bid he placed the order with the broker and told him to 


ship by pool car with other frozen foods to respondent at St. Louis, 
Missouri, with a stop enroute to unload the berries at the Uni- 


versity of Missouri at Columbia, Missouri, The evidence includes 
a copy of the purchase order dated October 26, 1965, received by 


respondent from the University. 
John K. Simonds, Manager of complainant, testified that the 
broker telephoned him on November 8, 1965, and ordered for 


complainant 5,010 pounds of blackberries and 10,020 pounds of 
boysenberries. Simonds further testified that he did not know of 
any “‘idiosyncrasy”’ in the transaction until he asked the broker 


about payment in December. Simonds did not relate the details 


of this conversation. Complainant’s evidence includes its invoice 
dated November 8, 1965, and the broker’s memorandum of sale 
of the same date. Buth show the quantities of berries testified to 
by Simonds. 


Complainant had the burden of proving by a preponderance of 
the evidence the contract relied upon, the breach by respondent 
and the damages sustained. Respondent contends that there never 
was any meeting of the minds of the parties as to the quantity 
of boysenberries and, consequently, that no contract was ever 
entered into. 


Admittedly, there was no direct communication between the 
parties, all negotiations being conducted through the broker. 
Neither party took any action to have the broker testify at the 
hearing or by deposition. The report of investigation includes a 
letter from the broker to the Department dated July 7, 1966, 
which indicates that Lombardo ordered 10,020 pounds of boysen- 
berries. However, Lombardo testified that when the University 
complained of the delivery of 10,020 pounds of boysenberries in- 
stead of 1,020 pounds, he immediately called the broker who ad- 
mitted that he might have made a mistake. Furthermore, Lom- 
bardo testified that he did not receive complainant’s invoice or 
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the broker’s memorandum of sale until after the shipment ar- 
rived. 


It is essential to the formation of a contract that there be a 
mutual manifestation of assent, or a meeting of the minds as it 


is sometimes referred to, as to the material terms of the con- 


tract. Independent Grape Distributors v. Barbera Packing Cor- 


poration, 25 A.D. 1144; O. D. Huff, Jr., Inc. v. Richmond Food 
Stores, 18 A.D. 1421; J. E. Nelson & Sons v. Jack Kerzner, 8 A.D. 
48, affirmed Civil No. 9362, E. D. Pa., June 6, 1952 (reported at 


12 A.D. 226). Lombardo’s testimony that he ordered through the 
broker 1,020 pounds of boysenberries is supported by the Uni- 


versity’s purchase order and respondent’s invoice to the Uni- 
versity. In view of this evidence, the broker must have been 
in error in placing the order with complainant for the larger 
quantity. The quantity was a material term of the contract. It is 


concluded that complainant has failed to sustain the burden of 
proving the existence of a contract. 


Lombardo testified that the purchasing agent of the University 
telephoned him on November 22 or 24 and said that 9,000 pounds 


of boysenberries in excess of the contract quantity had been de- 
livered and that these berries had been placed in storage for re- 
spondent’s account. On December 2 the purchasing agent wired 
respondent that the 498 cartons delivered were either marked 
boysenberries or were unmarked and that he had taken only 50 
cartons of boysenberries. Lombardo testified that he inspected 
the 448 cartons, determined which were blackberries and which 
were boysenberries, and delivered 164 cartons of blackberries to 
the University. Lombardo further testified that he told the broker 
of the excess quantity of boysenberries delivered; that the broker 
asked him to help in disposing of them; and that he instructed 
the storage company to place the boysenberries in complainant’s 
name, 


The invoice sent to respondent by the University states that it 
received and paid respondent for 164 cartons of blackberries and 
50 cartons of boysenberries. Respondent sold 81 cartons of boysen- 
berries and 3 cartons of blackberries elsewhere. The storage bill 
of the Columbia Ice & Storage Company shows that 200 cartons 
of boysenberries were still in storage for complainant’s account 
on September 23, 1966. Respondent paid complainant at the con- 
tract rate for the 298 cartons of berries disposed of and also re- 


imbursed complainant for the trucking charges on the 298 cartons. 











1322 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 26 A.D. 1822 
In view of the foregoing, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,572) 


THE GARIN COMPANY v. MUTUAL PRODUCE, INC. PACA Docket 
No. 2-530. Decided December 21, 1967. 


Novation—Consignment voidable—Misrepresentation— 
Liability for purchase price 


Amendment of prior contract of purchase and sale to a consignment voided 
at option of seller due to buyer’s misrepresentation of a material fact 
leading to the consignment agreement and buyer liable for original 
purchase price less amount paid where buyer failed to establish breach 
of good delivery standards of carload of lettuce. 


John R. Catlin, Western Growers Assn., Los Angeles, Cal., for complainant. 
Lewis and Lewis, Boston, Mass., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $2,690.67 in 
connection with a transaction involving a carload of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto admitting the purchase and sale of the subject carload of 
lettuce. Respondent denies that it is liable to complainant on this 
contract, however, due to the fact that the parties later entered 
into a new agreement, by the terms of which complainant author- 
ized respondent to handle the carload of lettuce on a consignment 
basis. Respondent requested an oral hearing. 
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An oral hearing was held at Boston, Massachusetts, on October 
20, 1967. Complainant’s case was presented by its representative. 
Respondent was represented by counsel. Each party submitted 
the oral testimony of one witness. The deposition testimony of 
one witness was received in evidence on behalf of respondent. 
Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
address is Post Office Drawer 1731, Salinas, California. 


2. Respondent, Mutual Produce, Inc., is a corporation whose 
address is Boston Market Terminal Building, Boston, Mas- 
sachusetts. At the time of the transaction involved here, re- 
spondent was licensed under the act. 


8. On September 17, 1966, in the course of interstate com- 
merce, complainant sold to respondent 980 cartons of O-Gee brand 
lettuce, 2-dozen size, contained in car PFE 301449, at an agreed 
price of $3.50 per carton, f.o.b. shipping point in the State of 
California, plus a precooling charge of 18 cents per carton, for a 
total contract price of $3,606.40. The contract between the parties 
was negotiated by a broker, H. J. McDill, Salinas, California, who 
issued his Confirmation of Sale on that same day, September 17, 
1966. 


4. On September 17, 1966, car PFE 201449 was billed by com- 
plainant out of Salinas, California, to respondent at Boston, 
Massachusetts, where it arrived on Friday afternoon, September 
23, 1966. The car was moved to the Kneeland Street team track 
for inspection by respondent, arriving there at 7 a.m. on Saturday, 
September 24, A Federal inspection, requested by respondent on 
September 23, 1966, was made of the subject lettuce at 10:45 
a.m. on Monday, September 26, while car PFE 301449 was still 
on the Kneeland Street team track. The results of that inspection, 
in relevant part, are as follows: 


“Temperature of product: Top 36° F. Bottom 36° F. 


‘s% * * 


“Condition: ... Head leaves: Average 3% Tipburn. In most 
cartons 1 to 5 heads, some none, average 8% damage by 
Russet Spotting. Decay in most cartons 1 to 3 heads, some 
none average 5% Bacterial Soft Rot in early stages affecting 
1 to 2 outer head leaves. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 80% hard and firm only account condition. 


“Remarks: Inspection and certificate restricted to upper 4 
layers of load.” 


5. On September 26 respondent’s president, Lewis Gussman, 
telephoned the broker, H. J. McDill, and informed him (McDill) 
that the lettuce in car PFE 301449 had been federally inspected 
on that same day (September 26) and had been certified as hav- 
ing an average of 3% Tipburn, 8% damage from Russet Spotting, 
and 5% Bacterial Soft Rot, or a total of 16% condition defects. 
The broker, on the same day, then telephoned complainant’s sales 
manager, Dennis Donovan, and after telling him that he (the 
broker) had just talked with Gussman, reported that the Federal 
inspection at Boston showed condition defects in the shipment 
averaging 5% tipburn, 8% russet spotting, and 5% decay, or a 
total of 18% condition defects. Believing that the total percentage 
of condition defects reported by the broker had been found in 
the lettuce on the date of its arrival in Boston, Donovan author- 
ized respondent, through the broker, to handle the shipment on 
consignment. 


6. Car PFE 301449 was diverted from the Kneeland Street 
team track to the Boston Market Terminal on September 27, with 
the sale of lettuce from the car by respondent beginning on that 
same day. Respondent’s Gussman later telephoned the broker on 
the afternoon of that day, September 27, to report the progress 
of the sales, and was told by the broker that complainant wanted 
a reinspection of the lettuce in car PFE 301449. Gussman agreed 
to apply for reinspection and on September 28, at 12:20 p.m., a 
Federal reinspection was made of the 250 cartons of lettuce then 
remaining in car PFE 301449. As a result of that inspection, the 
condition of the remaining lettuce was certified, in relevant part, 
as follows: 


“Temperature of product: Quarterlength: Top 35° F. Bottom 
35° F. 


“Condition: ... Wrapper leaves: No decay affecting wrapper 
leaves only. Head leaves: Average 3% damage by Tipburn, 
range from 2 to 8 heads per carton, average 15% damage by 
Russet Spotting. Decay in most cartons range from 1 to 8 
heads per carton, many none, average 6% Bacterial Soft Rot 
in early stages affecting 1 to 3 outer leaves.” 
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7. On September 29, 1966, a joint inspection was made at the 
Boston Market Terminal of the lettuce then remaining in car 
PFE 301449 by the National Perishable Inspection Agency 
(NPIA), and the Railroad Perishable Inspection Agency (RPIA). 
The respective findings, in relevant part, are as follows: 


NPIA Inspection 


“Equipment: Car equipped with mechanical refrigerating 
unit now in operation, but functioning improperly, blowing 
very cold air—see temperatures below. 


“Lading: Approximately 250 cartons now remaining in load. 


“Temp. Commodity: Top 29 deg. Bottom 31 deg. Outside 58 
deg. Air temperature at ceiling air vents—15 deg. Car Ther- 
mometer 14 deg. 


“Freezing: All cartons show contents transit frozen from 1” 
to 1 head deep, ice crystals present.” 


RPIA Inspection 


“Total 229 boxes segregated shows freezing 14” deep to en- 
tire head, affecting 6 to all heads per box.” 


8. During the period September 27 through September 29, 
1966, respondent resold 751 cartons of the lettuce for $2,294.75 
and remitted to complainant $915.73 as the net proceeds. The 
balance of the shipment, 229 cartons, was abandoned to the carrier 
as transit frozen produce. 


9. There is now due and owing to complainant from respondent 
the difference between the agreed purchase price of the car of 
lettuce, $3,606.40, and the net proceeds of $915.73 remitted to 
complainant by respondent, or the sum of $2,690.67, no part of 
which has been paid. 


10. The formal complaint was filed on December 28, 1966, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The parties agree that the transaction of September 17, 1967, 
was an f.o.b. sale of the subject lettuce by complainant to re- 
spondent, through the broker, H. J. McDill. Respondent denies 
liability to complainant for the f.o.b. contract price, however, on 
the ground that the agreement of September 17 was subsequently 
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rescinded by mutual consent of the parties on September 26 and a 
new agreement was made, providing for the handling of the ship- 
ment by respondent on consignment and for complainant’s ac- 
count. Complainant admits that it agreed to a consignment of 
the shipment, but takes the position that the agreement is in- 
valid and unenforceable, since it was based upon misinformation 
covering the condition of the lettuce on arrival in Boston. Specif- 
ically, complainant contends that the lettuce was represented as 
having a total of 18% condition defects on arrival in Boston, 
when in fact it was certified as having condition defects totaling 
only 16% some three days after arrival. 


At the oral hearing complainant’s sales manager, Dennis Dono- 
van, testified from notes he had made during his telephone con- 
versation with the broker on September 26, relating to this car. 
These notes, as recorded by Donovan, showed condition defects 
totaling 18%, consisting of 8% russet spotting, 5% decay and 
5% tipburn. Donovan testified that in this telephone conversation 
the broker advised him that the defects which were found repre- 
sented the condition of the lettuce upon arrival in Boston. 


Respondent’s president, Lewis Gussman, testified at the hear- 
ing that the Federal inspector telephoned his (Gussman’s) office 
on September 26 and gave the results of the inspection made that 
day to his secretary; that the secretary made a note of these re- 
sults and left it on his desk; and that he (Gussman) telephoned 
the broker in California, and after telling him the lettuce had 
arrived that morning, read to him the inspection notes which in- 
cluded, as he recalled, condition defects totaling 16%. When asked 
if the notes to which he referred were available, Gussman testified 
that they were not. He said that in accordance with the custom 


prevailing in his office, the notes were kept about two months 
and then thrown away. 


In his deposition testimony the broker, McDill, confirmed the 
receipt of a telephone call from Gussman on September 26. Ac- 
cording to McDill, he made notes of the Federal inspection results 


—as narrated by Gussman—on a piece of scratch paper, which he 
later read to Donovan. It was in the course of this telephone con- 


versation, and after the information on the inspection results 


had been divulged to Donovan, that complainant agreed to let 


respondent handle the shipment on consignment. The notes to 
which McDill refers in his deposition are not in evidence, and 


McDill in his deposition does not quote from these notes. His only 
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reference to the condition of the lettuce is his statement that 
Gussman, in their conversation of September 26, told him that the 
subject carload was “out of good delivery standards.” 


In reviewing the evidence before us, we conclude that Gussman, 
in his telephone conversation with McDill on September 26, cor- 
rectly quoted the condition factors totaling 16% which had been 
certified by the Federal inspection made of the load earlier that 
day. However, we also conclude that the broker understood that 
this inspection represented the condition of the lettuce on the 
date of arrival and that he did not know that the lettuce had in 
fact arrived approximately three days earlier. This latter con- 
clusion is based not only upon Gussman’s testimony that he told 
the broker in the course of their telephone conversation on Septem- 
ber 26 that he (Gussman) “was very much disturbed about this 
car of O’Gee lettuce that had arrived that morning,” but also upon’ 
a conviction that the broker, had he known of such a material cir- 
cumstance, would have imparted it to complainant. This latter 
consideration is particularly persuasive, in view of the fact that 
the broker knew that the inspection results were the major factor 
in inducing complainant to agree to respondent’s handling the 
shipment on consignment, in place of the sale which had been 
made between the parties on the earlier date of September 17. 
Under all the circumstances, therefore, we find the contract of 
consignment voidable at the option of complainant by reason of a 
misrepresentation of a material fact by respondent. Anonymous, 
14 A.D. 174 (1955). Complainant has elected to avoid the con- 
signment agreement and have its rights determined under the 
original contract of purchase and sale. Since respondent accepted 
the shipment, it therefore is liable to complainant for the pur- 
chase price specified in the contract of September 17, less dam- 
ages sustained by respondent as the result of any breach of con- 
tract on the part of complainant. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 
upon respondent. 


Since the sale of the subject lettuce was made without requiring 
that the produce be of any specific grade at shipping point or at 
destination, and without specifying any percentage of condition 
defects, respondent makes no claim that any express warranty 


was breached by complainant. However, under the f.o.b. terms 


of the sales contract of September 17, the good delivery standards 
for lettuce set forth in the regulations, 7 CFR 46.44, are applicable, 
and in relevant part are as follows: 
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“Unless otherwise agreed to between the contracting parties, 
‘Good Delivery’ in connection with f.o.b. contracts of pur- 
chase and sale means that the commodity meets the require- 


ments of the contract at time of loading or sale and, if the 


shipment is handled under normal transportation service 
and conditions, will meet the following additional require- 
ments on delivery at the contract destination: 


(a) Lettuce: (1) * * * 


(2) If the contract does not specify a US. 


grade or percentage of condition defects, the lettuce at 
destination may contain a maximum of 15 percent, by count, 
of the heads in any lot which are damaged by condition 


defects, including thereon not more than 9 percent serious 


damage of which not more than 5 percent may be decay 
affecting any portion of the head exclusive of wrapping 
leaves. . .”’ 


We have no evidence of the condition of the lettuce on its ar- 


rival in Boston on September 23. However, the shipment was 


certified, after Federal inspection on September 26, as having a 
total of 16% condition defects, or 1% more than allowed by the 
good delivery standards. In view of the nature of the defects noted 


and the time which elapsed before the inspection was made, we 


are of the opinion that, in the absence of other evidence, this in- 


spection is not sufficient to establish that good delivery was not 
accomplished by complainant. We conclude, therefore, that re- 
spondent has failed to sustain its burden of proving any breach 


of contract on the part of complainant, 


The agreed f.o.b. contract price of the lettuce involved herein 
is $3,606.40. Respondent has paid complainant $915.73 in con- 
nection with this transaction, leaving a balance due and owing 


of $2,690.67. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 80 days from the date of this order, respondent shall pay 


to complainant, as reparation, $2,690.67, with interest thereon at 


the rate of 6 percent per annum from November 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 
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Failure to pay 125, 518, 522, 526 

On basis of false weights euctecues . 981 
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Complaint aeikids depacaaeaeessens eect a re 
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Memorandum of sale of alleged broker delayed and not 
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Failure to establish .. 


vw U. S. GOVERNMENT PRINTING OFFICE: 1967-—301-779/7 





